Appeal No. 1191 - JEFF C. JENNETTE v. US - 30 August, 1960.

In the Matter of License No. 205254
| ssued to: JEFF C. JENNETTE

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1191
JEFF C. JENNETTE

Thi s appeal has been taken under Title 46 United States Code
239(g) (1958) and Title 46 Code of Federal Regulations 137.11-1
(1953).

By ordered dated 29 Decenber 1958, an Exam ner of the United
States Coast CGuard at New York, suspended |icenses and any ot her
docunents issued to the Appellant by the United States Coast CGuard
upon finding the Appellant guilty of the single specification and
charge of negligence, to wit: Appellant while serving as Master of
the ferry DONGAN HI LLS, under authority of his duly issued |icense,
on 8 February 1958, did negligently fail to keep clear of the
tanker TYNEFI ELD, the privileged vessel in a crossing situation,
thereby contributing to a collision between the DONGAN HI LLS and
the TYNEFI ELD in the Upper Bay of New York Harbor.

At the hearing, Appellant was represented by counsel of his
own sel ection, and pleaded to the single specification and charge
"not guilty." Testinony and ot her evidence was introduced by both
si des.

After final argunents by the Investigating Oficer and
Appel l ant' s counsel, the Exam ner nade his findings and entered an
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order suspendi ng License No. 205254 for a period of two nonths.
Appel | ant surrendered his |icense and was issued a tenporary
certificate.

This is an appeal fromthe order of the Examner. It is urged
that the findings of fact are not true and correct, and that the
speci fication and charge were not proved since they are contrary to
t he wei ght of evidence. More specifically, the appeal urges that
t here was no personal negligence of the Appellant, and that any
negl i gence of the officers or crew of the ferry DONGAN HI LLS cannot
be inputed to the Appellant.

In Addition, a supplenentary brief was submtted by M.
Downi ng and, on 12 January 1960, oral argunment was nmade by M.
Downi ng before the Coast Guard Headquarters's Appeal Board.

APPEARANCES: Messrs. Satterl ee, Browne, Cherbonnier &
D ckerson, Proctors for Appellant, by Edward
R Downi ng, Esg.

FI NDI NGS OF FACT

At 7.40 P.M, 8 February 1958, the ferry DONGAN HI LLS, wth
Jeff C. Jennette as Master, departed the New York Ferry Term nal at
Whitehall Street for Stapleton, Staten Island. Captain Jenette
hol ds a federal l|icense as Master of Ferry steam and Mdtor Vessels
any gross tons upon Bays, Sounds and Rivers, and as First-C ass
Pilot in New York Harbor waters. The Appellants, Captain Jennette,

was on watch in the ferry's pilothouse at all tines material. In
addition to Captain Jennette, M. WIlliam Evans was in the ferry's
pi |l ot house. M. Evans holds federal |licenses as Inland Mate and as

First-Class Pilot any gross tons in New York Harbor. M. Evans,
who had ben designated as "Assistant Captain" by the owners of the
ferry, was at all tines material, subject to the orders of Captain
Jennette.

The ferry DONGAN HI LLS was proceedi ng down the Upper New York
Bay, fromthe Battery toward St. CGeorge, at its full speed of
el even to fourteen knots. M. Evans was at the helm Appellant,
Captain Jennette, was sitting on a settee in the pilothouse.
Shortly after M. Evans took the wheel, off Castle WIlians, the
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ferry encountered a car float; Appellant stood up fromthe settee,
observed the situation, and sat down agai n. Appel | ant remai ned
seated until the ferry was abeam of Gas Buoy No. 27 at which tine
he got up and wal ked forward to the left of M. Evans, who was
standi ng and steering. At that nonent the attention of the
Appel | ant was directed by M. Evans to the British tanker

TYNEFI ELD: M. Evans saying, "Captain, do you see what | see?" At
this tine the red light of the tanker was bearing twenty degrees
off the starboard bow of the ferry. A crossing situation existed
(at no tine was the green light of the tanker visible to the
ferry). Wen Appellant's attention was called to the tanker, it
was the first tinme he knew of its presence. The tanker was then
approxi mately 650 feet off the starboard bow of the ferry and the
ferry was proceedi ng ahead at full speed. M. Evans ordered the
engi nes of the ferry full astern. The ferry struck the tanker's
port side approximately one hundred feet from her bow, at the No.

1 tank. The collision was at approximately right angles. The
ferry went into the side of the tanker and then backed out of her.
The collision between the ferry and the tanker, as stipul ated, took
pl ace at 8:00 P.M on 8 February 1958, approxi mtely 650 feet south
of Gas Buoy No. 27.

The two | ookouts aboard the ferry had not reported the
presence of the tanker to the ferry's pilothouse, and these sane
| ookout s had abandoned their | ookout stations prior to the
col l'i sion.

After the collision, Appellant took over the wheel of the
ferry and brought her into Staten Island Term nal .
Appel | ant has no prior record.

The above findings of fact are substantially in agreenent with
t hose of the Exam ner and are supported by the record.

OPI NI ON

In the instant case there are two questions (1) Was Captain
Jennette personally negligent on the night of the collision? (2)
Can the negligence of the crew nenbers be inputed to the Appellant,
Captain Jennette?
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In its broadest sense "negligence" is the failure to perform
duty recognized by |law. There can be negligence by nal f easance,
m sf easance, or nonfeasance: respectively, doing the wong thing,
doing the right thing in a carel ess manner, and not doi ng anyt hi ng
when sonething is required to be done.

| agree with the Coast Guard Headquarters' Appeal Board that
the actions of the tanker TYNEFIELD (the privileged vessel in this
crossing situation) prior to the collision with the ferry DONGAN
HI LLS have no significant bearing on determ ning whether or not the
Appel | ant was negligent in the performance of his duties as Mster
of the DONGAN HI LLS. As Master, the Appellant had a duty to
protect the |ives and property entrusted to himby exercising a
reasonabl e degree of skill and judgenent, such as mght fairly be
expected of a man of his calling under circunstances then

prevailing. As was stated in the Llanover, 78 L1. L. 461

(1945),Giffin on Collision, Sec. 204 (1949), "... W are not

to expect extraordinary skill or extraordinary diligence. On the
other hand it is negligence not to take all reasonable steps to
avoi d danger in navigation, and the nature of those steps nust of
course depend on the surrounding circunstances, and they may call
for the utnost possible precautions.”

What were the circunstances prior to the collision? The ferry
was proceeding at full speed at night in New York Harbor. The
Appel l ant adm tted under oath that oftentines the | ookouts were not
at their stations as required (R 160). It is well-settled that
where the danger is great, the precautions taken should be

correspondingly greater. The Cdarita, 93 U.S. 1 (1874). The

ni ght of the collision the Appellant did not attenpt to make
certain that the | ookouts were at their assigned posts; nor did the
Appel I ant hinsel f keep an alert |ookout for his vessel. This was
negl i gence.

Nei t her the Master nor the hel msman can be considered a
| ookout within the requirenents of maritinme law. The Big
Chief, 75 F. Supp. 496 (1948). But regardless of the inability
of the Appellant to be the legally-required, fulltinme |ookout, it
s common maritinme know edge that the officer having responsibility
for the novenents of a vessel should be his own best |ookout in
fact: great responsibility induces great vigilance. The failure
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to determine if the | ookout were at their stations was nonfeasance;
the failure to personally maintain alertness in the directions from
whi ch ot her vessels coul d reasonabl e endanger the DONGAN HI LLS was
m sf easance--both were negligence, both contributed to the
collision. It is no defense that Appellant nay have done everything
he coul d have done after the eventual discovery of the

TYNEFI ELD--then it was too |late. The Anerica, 92 U. S. 432
(1876) .

The Appellant attenpted to establish a Master-Pil ot
rel ati onship between hinself and M. Evans who was the hel nsman at
the time of the collision. To this end the "Brief in Support of

Appeal " cites Giffin on Collision, 1949 ed., Section 190. A

reading of the first section in Giffin under the chapter

headi ng of "Pil otage"” convinces ne that the Master-Pil ot

rel ati onshi p descri bed throughout the remai nder of that chapter is
not the relationship that existed in the instant case:

Sec. 186. Voluntary Pilotage. The term"pilot" is used
In two senses--(1) especially in inland navigation, to
denote an officer "serving on board a ship during the
course of a voyage, and having the charge of the helm
and of the ship's route"; and (2) to designate"a person
taken on board at a particular place for the purpose of
conducting a ship through a river, road, or channel, or

fromor into a port" (citations). In this

chapter, the word is used in the second of these
senses, --to describe a tenporary additional navigator,
enpl oyed to navigate, or assist in navigating, a vessel
in particular waters of which he has a special | ocal
know edge. ... Giffin on Collision, 1949 ed. [Enphasis
m nej .

The aut hor expressly recognized two types of pilots and limted the
rest of his chapter to the type (2) pilot. M. Evans is obviously

a type (1) pilot.

There is additional evidence to support the Exam ner's finding
that "At all of the material tinmes, the person charged was in
command of the ferry DONGAN HI LLS, and in charge of her
navi gation." Appellant admtted that he was in command (R 154),
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Appel l ant admtted that the reason he did nothing to avoid the
earlier passing carfloat was because he saw no i medi at e danger

(R 155). M. Parker, Supervising Captain for the Gty of New York,
testified that when the pilot is at the wheel the pilot is subject
to the orders of the Master (R 181). Captain MCGuire, D rector of
Ferry Operations for the Gty of New York, testified that both the
first-class pilot and the Master are required to be up in the

pi | ot house (R 208), and that they are both on watch all the tine
they are on board the ferry during their (8-hour) tour of duty

(R 208).

Much has been said about the euphem sm "Assistant Captain”
given to M. Evans to further attenpt to show he was a pilot and
not nerely a deck officer with the additional qualification of
fist-class pilot. | amnot persuaded by the title. A reading of
the record will show that M. Evans holds only the |licenses for
Inland Mate and First-class pilot: M. Evans has never held a
| icense as a Master (R 73, 94). M. Evans also explains his
position as Assistant Captain at R 93, ",.... W're called
Assi stant Captains, which neans that | have to wash w ndows and nop
floors, and if a |ight goes out | have to go out and see that the
light is lit." Such tasks are inconpatible with the Master-Pil ot
rel ati onship the Appellant alleges to have existed. There is
substantial evidence to hold that M. Evans was a permanent deck
officer, a nenber of the ferry's conplenent at the tine of the
accident, and at all time material under the control and direction
of the Appellant.

Because of the above, it is not necessary to di scuss whet her
the acts of the crew could be inputed to the Master.

ORDER

The order of the Exam ner dated at New York, New York, on 29
Decenber 1958, for two nonths' outright suspension is hereby
AFFI RMVED.

A. C. R chnond
Admral, United States Coast Guard
Commandant

Dat ed at Washington, D.C., this 30th day of August, 1960.
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*xx**x  END OF DECI SION NO. 1191 *****
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