Appeal No. 1164 - EDWIN SYBIAK v. US- 29 April, 1960.

In the Matter of License No. 233887 Merchant Mariner's Docunent No.
Z- 815975 and all other Seaman Docunents
| ssued to: EDWN SYBI AK

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1164
EDW N SYBI AK

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

By order dated 29 May 1959, an Exam ner of the United States
Coast Guard at New York, New York suspended Appellant's seanan
docunents upon finding himguilty of m sconduct. The six
speci fications found proved allege that while serving as Fourth
Mate on board the United States SS FLYI NG GULL under authority of
the |license above descri bed, between 22 January and 5 April 1959,
Appel | ant di sobeyed a | awful order; he twice failed to performhis
duti es and on both occasions he was under the influence of
| ntoxi cants; Appellant had intoxicating |iquor in his possession on
t he ship.

At the hearing, Appellant was represented by counsel of his
own choice. Appellant entered a plea of not guilty to the charge
and each specification except the one all egi ng possession of
I nt oxi cants to which he entered a plea of guilty. Evidence was
i ntroduced by both parties.
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At the conclusion of the hearing, the Exam ner rendered the
decision in which he concluded that the charge and siXx
specifications had been proved. An order was entered suspendi ng
all docunents, issued to Appellant, for a period of three nonths on
twel ve nont hs' probation.

FI NDI NGS OF FACT

On the below dates in 1959, Appellant was serving as Fourth
Mat e on board the United States SS FLYI NG GULL and acti ng under
authority of his License No. 233887 while the ship was on a foreign
voyage.

Wi le the ship was at sea on 23 January, Appellant made a
change of course without notification to, or authorization from
t he Master. This was in direct disobedience of the verbal and
witten orders of the Master.

On 7 February, the ship was at Singapore when Appellant fail ed
to stand his 0800 to 1200 watch. Appell ant was awakened tw ce, but
he did not get up fromhis bunk. He had been drinking nost of the
ni ght and snell ed of whi sky when he was call ed.

At San Juan, Puerto Rico on 4 April, Appellant was in his room
drinking intoxicating |iquor when he was supposed to have been on
deck in charge of the watch during cargo operations. The Master
relieved Appellant of his duties upon finding himin his room

Appel lant's prior record consists of an adnonition in 1951 for
| nattention to duty.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is contended that the decision is:

1. Contrary to law and the facts established by the record.

2. Not supported by reliable, probative and substanti al
evi dence.
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3. Predicated in part on Appellant's prior record which was
| nproperly received in evidence.

4. I ncorrect as to the | ast specification because possession
of intoxicating |iquor on board ship does not constitute
an of f ense.

APPEARANCE: Marvin Schwartz, Esquire, of New York
Cty, of Counsel

OPI NI ON

In view of the general nature of this appeal, for the
nost part, it is sufficient to state that the Exam ner's findings
are supported by reliable, probative and substantial evidence
contained in the record and that these findings constitute proof of
the allegations in the six specifications.

Concerning the possession of intoxicating |iquor on board the
ship, to which specification Appellant entered a plea of quilty, it
I's noted that all Shipping Articles for foreign voyages contain the
statenent, "No dangerous weapons or grog all owed, and none to be

brought on board by the crew." Guog is commopnly defined as any
I ntoxicating liquor. Since Appellant had possession of the
I ntoxicating |iquor when he was drinking it on 4 April, regardl ess

of who took it on board the ship, it is clear that he was viol ating
the contract of enploynment (the Shipping Articles) which he had
signed. This is an offense which is often overl ooked when nore
serious charges are invol ved.

At the hearing, the Exam ner reserved deci sion on whether to
receive a tel egram as evidence of Appellant's prior record for the
pur pose of inpeaching the credibility of Appellant as a w tness.
In his decision, the Exam ner stated that he considered this
evidence but did not feel that it reflected upon Appellant's
credibility. Hence, Appellant was not prejudiced in this respect.

It is nmy opinion that, regardl ess of whether Appellant had any
prior record, the probationary suspension inposed for the present
of fenses was a very |lenient order, especially since Appellant was
one of the ship's officers.
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ORDER

The order of the Exam ner dated at New York, New York, on 29
May 1959, is AFFI RVED.

A. C. R chnond
Vice Admral, United States Coast CGuard
Conmandant

Dat ed at Washington, D. C, this 29th day of April 1960.

*xx**x  END OF DECI SION NO. 1164 *****
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