Appeal No. 1162 - SAMUEL E. BARNETT, JR. v. US- 27 April, 1960.

In the Matter of Merchant Mariner's Docunent No. Z-628429 and all
ot her Seanan Docunents
| ssued to: SAMUEL E. BARNETT, JR

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1162
SAMUJEL E. BARNETT, JR

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

By order dated 24 Novenber 1959, an Exam ner of the United
States Coast Guard at San Francisco, California suspended
Appel | ant' s seaman docunents upon finding himguilty of m sconduct.
The specification found proved all eges that while serving as a
| ounge steward on board the United States SS LURLI NE under
authority of the docunent above descri bed, on or about 14 June
1959, Appellant wongfully addressed inproper and suggestive
| anguage to a mi nor fenal e passenger, M ss Ceral di ne Ann Hendri ck,
age 13.

The hearing commenced and ended at San Francisco. Appell ant
was represented by counsel of his own choice throughout the
hearing. Appellant entered a plea of guilty to the charge and
specification. Evidence was introduced by both parties. The
testimony of Mss Hendrick and her father was taken at Long Beach,
California. Appellant denied having seen Mss Hendrick at any tine
before she identified his as the person guilty of the alleged
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of fense. Appellant clained that, at the tine of the all eged
I nci dent, other children were helping himcollect the books after
t he church services in the | ounge.

At the conclusion of the hearing, the Exam ner rendered the
deci sion in which he concluded that the charge and specification
had been proved. An order was entered suspending all docunents,

i ssued to Appellant, for a period of two nonths outright plus six
nont hs' suspensi on on ei ghteen nonths' probation.

FI NDI NGS OF FACT

On 14 June 1959, Appellant was serving as a | ounge steward on
board the United States SS LURLI NE and acting under authority of
his Merchant Mariner's Docunent No. Z-628429 while the ship was at
sea.

M ss Hendrick was anong those | eaving the main | ounge after
church services on this date when Appellant asked her to help
col l ect the books. M ss Hendrick agreed and there was a bri ef
exchange of polite conversation during which she infornmed Appell ant
of her nanme and age. (Although only thirteen year of age, M ss
Hendri ck appeared to be several years older.) Then, after
requesting her not to tell anyone if Appellant asked a personal
guestion, he said to Mss Hendricks, "Are you a virgin?" She was
frightened and wal ked away. M ss Hendrick reported the incident to
her nother and fat her.

Later in the day after her father had contacted the ship's
officers,Mss Hendrick was on deck with the Staff Captain | ooking
for the seaman invol ved when she saw and identified Appell ant as
the guilty party. Shortly thereafter, she verified this
i dentification when Appellant was brought before her in the
presence of the Staff Captain and ot hers.

Appel | ant was | ogged and denoted as a result of this. He
consistently proclainmed his conplete i nnocence and deni ed havi ng
seen M ss Hendrick prior to the identification.

Appel | ant has no prior record.
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BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is contended that there is insufficient evidence to
support the allegations; the conduct alleged does not constitute
m sconduct within the neaning of 46 U S. Code 239 and the
regul ati ons pronul gated thereunder.

It is incredible that the alleged offense took place in the
presence of many ot her people in the |ounge and that M ss Hendri ck
could not find anyone to corroborate her testinony that she was
talking with Appellant. Her testinony was taken at Long Beach and
Appel | ant was unable to be present. Appellant did not have any
opportunity to obtain evidence to corroborate his denial of even
talking with Mss Hendrick. |[|f the incident occurred, there is
still a question of possible mstaken identity.

The al |l eged | anguage coul d have been no nore than an
i ndi screet remark. This is not an offense within the definition of
noral turpitude as an act of baseness or depravity. There is no
basis for the finding of the Exam ner that M ss Hendrick was
"placed in fear.” In any event, a mnor departure by a seaman from
a strict noral standard is not an offense within the disciplinary
jurisdiction of the Coast Guard, the primary function of this being
limted to the protection of life and property at sea.

It is respectfully submtted that the present proceeding
shoul d never have been instituted and shoul d now be di sm ssed.

APPEARANCE: Roos, Jennings and Haid of San Franci sco,
California, by John Paul Jennings, Esquire, of
Counsel
OPI NI ON

The above findings of fact are based on the testinony of Mss
Hendri ck which was accepted by the Exami ner. Although recognizing
that she was only thirteen years old, the Exam ner was influenced
by Mss Hendrick's generally mature deneanor and her
strai ghtforward nanner of answering questions. Her testinony was
consistent with the first report of the incident to her parents;
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she testified with certainty as to what was said and Appellant's

i dentification as the seaman involved (the manner of identification
on deck was satisfactory); there was no apparent notive for
fabrication - - they had never previously seen each other according
to their testinony. Appellant was represented by conpetent counsel
who had full opportunity to cross-exam ne M ss Hendrick when she
testified at Long Beach. |In view of these factors, | do not think
that the unlikelihood of such an incident occurring in the presence
of other people and the inability to | ocate one of them who saw

M ss Hendrick and Appell ant conversing are sufficient reasons for
rejecting the Examner's findings as to the credibility of

W t nesses who appeared before him

Appel | ant shoul d have been given an opportunity on the ship to
find the children he clains were helping himat the tine in
guestion. Such evidence woul d have supported his denial to sone
extent but not conclusively since all the people were in the sane
vicinity. Hence, it is ny opinion that Appellant's cause was not
materially prejudiced in this respect.

The Exam ner properly found that M ss Hendrick was "placed in
fear" based on her testinony that she was scared and upset. This
enphasi zed the fact that, under the prevailing circunstances, the
guestion asked by Appellant was an act involving noral turpitude
within the definition that the latter is conduct which offends the
noral senses, independent of any |law against it. Commandant's
Appeal Decision No. 1013. This question was far from conform ng
with the generally accepted noral standards of this country.

Hence, | do not agree with Appellant's analysis that this was a
m nor departure froma strict noral standard. Appellant recogni zed
this when he requested secrecy. |If the standards for seanen and

passengers are different, the seanen nust conformwth the noral
standards of the passengers when talking with them

It has been recogni zed by the courts for nmany years that there
is a strong obligation to respect the feelings of passengers on

ships. See Commandant's Appeal Decision No. 905 citing Federal

courts' decisions. The Coast Guard's duty to protect |ives and
property at sea extends to the protection against imorality.

Commandant ' s Appeal Decision No. 1042. This certainly includes

the disciplining of crew nenbers for offenses, against passengers,
I nvol vi ng noral turpitude.
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ORDER

The order of the Exam ner dated at San Francisco, California,
on 24 Novenber 1959, is AFFI RVED.

A. C. R chnond
Vice Admral, United States Coast CGuard
Conmandant

Dated at Washington, D. C, this 27th day of April, 1960.
***x*  END OF DECI SION NO. 1162 *****
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