Appeal No. 1131 - SIGURD A. OUGLAND v. US - 28 January, 1960.

In the Matter of License No. 140691
| ssued to: SIGURD A. OQUGLAND

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1131
SI GURD A. QUGLAND

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ation
137. 11-1.

By order dated 6 January 1959, an Exam ner of the United
States Coast CGuard at Long Beach, California suspended, on
probation, Appellant's |icense upon finding himguilty of
negligence. The three specifications found proved all ege that
whil e serving as Pilot on board the Philippine MV DONA AURCRA
under authority of the docunent above described, on or about 29
August 1955, Appellant failed to determ ne the position of the ship
before proceeding to enter Long Beach Harbor; Appellant failed to
set a proper course fromthe vicinity of the Long Beach Harbor
Entrance Buoy to the harbor entrance so as to clear the east end of
the M ddl e Breakwater; Appellant failed to navigate the ship with
due caution, thereby contributing to the vessel's grounding at the
east end of the M ddl e Breakwater.

At the beginning of the hearing on 31 August 1955 and
subsequent dates, Appellant was represented by counsel of his own
choi ce. Appellant entered pleas of not guilty to the charge and
each specification. The parties introduced in evidence the
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testinony of wi tnesses and docunentary exhibits. Oal argunent was
conpl eted on 9 Septenber 1955 and Appellant's witten argunent was
received on 31 January 1956.

The Exam ner had not rendered a decision by 9 April 1958 when
t he hearing was reconvened and substitute counsel for Appellant was
granted |l eave to submt a brief to the Exam ner. This was received
on 13 June 1958. The Exam ner rendered his decision on 6 January
1959. He concluded that the charge and above three specifications
had been proved. An order was entered suspending Appellant's
| icense for a period of five nonths on ei ghteen nonths' probation.
An appeal fromthis order was tinely filed and a brief was
submtted in May 1959.

FI NDI NG OF FACT

Early on the norning of 29 August 1955, Appellant was in
charge of the navigation of the inbound Philippine MV DONA AURORA
whil e serving as Pilot and acting under authority of his License
No. 140691. At this time, the ship was on northerly courses
approachi ng the Long Beach Channel entrance which extends about 600
yards between the breakwaters to the east and west of the entrance.
The one to the west of the entrance is naned the M ddl e Breakwater.

Appellant's license as Master unlimted has a pil otage
endorsenent for San Pedro Bay and tributaries. Both San Pedro Bay
and the area designed as inland waters by the Commandant of the
Coast Guard are bound by the two breakwaters and a line fromone to
t he ot her across the channel entrance. Appellant did not have any
other license to act as a pilot in these waters. He obtained this
enpl oynent on the basis of having a Federal |icense since he had
been enpl oyed for el even years by Pil ot Jacob A Jacobsen who held
a contract to supply pilots for vessels entering and | eaving San
Pedro Bay within the municipal limts of Long Beach, California.
Possession of a Federal license was a nmandatory requirenent to
belong to this group controlled by Pilot Jacobsen.

Appel | ant boarded the DONA AURORA, which is 504 feet in
| ength, at 0726 on 29 August 1955 in the vicinity of the harbor
entrance buoy | ocated approximtely three-quarters of a mle south
of the channel entrance. There is a |light on the breakwater on
each side of the entrance. Fog had greatly reduced the range of
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visibility at this tine. Under such circunstances, the Pilot is
customarily aided by receiving radar information, fromthe pilot
station in Long Beach, sent by short wave radio. After going to
the bridge, Appellant obtained fromthe pilot station a bearing to
the md-point of the channel entrance and a bearing to the |ight at
the east end of the Mddle Breakwater on the left or west side of
the entrance. Wthout plotting this information or checking it
with the ship's radar, Appellant commenced naneuvering the ship on
northerly courses at slow speeds. About 0737, a patch of thick fog
was observed ahead and the engines were slowed. Appellant was
unable to contact the pilot station with his portable

radi o-t el ephone. He ordered both engi nes stopped when the ship
entered the dense fog at 0739.

About this time, the ship's Master, who had been observing the
radar, gave Appellant his opinion as to the | ocation of the ship
relative to the entrance. Assumng that this advice was accurate,
Appel | ant ordered the rudder hard right at 0740 to change course to
North. Again, wthout checking the ship's radar, Appellant thought
that this would cause the ship to pass between the two breakwaters

into the channel. Personnel at the pilot station observed fromthe
radar that the ship was too far to the west but attenpts to contact
Appel | ant were unsuccessful. Less than a mnute after the rudder

change, Appellant sighted the M ddl e Breakwater |ight, on the west
wi de of the entrance, a short distance off the port bow and ordered
both engines full stern. At 0742, the ship struck the underwater
base of the M ddl e Breakwater and renai ned aground on it until

0940.

Appel | ant has no prior record.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner. Appellant contends that the Coast Guard does not have
jurisdiction in this case because proceedi ngs under 46 U S. Code
239 are penal in nature. Hence, the statute nmust be strictly
construed. This interpretation |leads to the concl usion that
Appel l ant was not "acting under the authority of his |license," as
required by the statute, both because Appellant was on a foreign
vessel and because the grounding occurred in territorial, cruising
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wat ers which are outside the inland, pilotage waters covered by the

endorsenent on Appellant's license. It has been held that a
Federal pilot's license is not operative on a foreign vessel and
its use is confined to certain geographical limts. Tyson v.

Ti bbetts (D.C. Calif., 1936), unreported. Therefore, the Master
was i n charge of the shinp.

It is respectfully submtted that it is inportant to know what
s considered to be the limtations on the Coast Guard jurisdiction
so that the Cties of Los Angeles and Long Beach nmay, by direct
| i censing or otherw se, protect thenselves and their enpl oyee
pilots

Appear ance on appeal : Ekdal e and Shal | enberger of San
Pedro, California by Arch E. Ekdal e,
Esqui re, of Counsel.

OPI NI ON

| am substantially in accord with the findings of fact nmade by
the Exam ner and with his reasoning pertaining to the
jurisdictional issues which counsel for Appellant has di scussed at
| ength both before and after the Exam ner rendered his decision.
Hence, the detailed findings and reasoning contained in his
deci sion are incorporated by reference wth respect to those
matters which are not fully covered herein.

On the question of negligence, it is ny opinion that the
record clearly establishes the fact that Appellant was quilty.
Al t hough navigating in fog, he did not at any tine personally
attenpt to determne the position of the vessel by use of the
ship's radar or other navigational aids on the ship. At first,
Appel | ant depended entirely on the pilot station for information.
Later, when radio contact was |lost, he relied solely on the
Master's report fromthe radar rather than personally observing it.
Appel | ant shoul d not have placed so nuch reliance on either source
of information when he was conni ng the ship.

As pointed out by the authorities cited by the Exam ner, there
Is a presunption of negligence when a novi ng vessel strikes
sonething stationary and a pilot is not exonerated because of fault
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on the part of the nmaster of the ship or others. Under the
prevailing circunmstances, Appellant was required to have taken
positive, affirmative action to personally check the position of
the ship in order to be reasonably certain of her location at all
tinmes. CQbviously, Appellant did not do this.

Wth respect to the jurisdictional issue as to whether
Appel | ant was "acting under the authority of his |licenses" as
required by 46 U S. Code 239, it is ny opinion that this is a
renedi al statute and, therefore, should be liberally construed. In
addition to the reason stated for this proposition in the
Commandant ' s appeal decisions including No. 338, the Attorney

General has stated that although penalties or forfeitures have been
held to be penal when they primarily denote punishnent and even

t hough a suspension or revocation of a seaman's |icenses may be
considered to be a penalty in a general sense, the latter type of

di sci plinary proceedings do not connote penal action or result in

a penalty in the |l egal sense because such proceedi ngs are vi ewed,
not in the light of a punishnment for an offense commtted, but
rather as a renedy to insure greater efficiency and to guard

agai nst obstructions of comerce. 24 Op. Atty. Gen. (1902)

136, 141-2. As expressed by the Exam ner in other words, the

pur pose of these proceedings is to protect the public interest by
pronpting the safety of |[ife and property at sea rather than to
puni sh seanen for offenses commtted.

It follows that, under the |iberal construction given to a
remedi al statute, it is perfectly reasonable to concl ude that
Appel | ant was acting under the authority of his |icense when the
DONA AURORA ran aground. A liberal construction resolves all
reasonabl e doubts, as to the neaning of the words, in favor of the
applicability of the statute to cases within the spirit or reason
of the law. In the case under consideration, Appellant was
required to have a Federal pilot's |icense or endorsenent, for San
Pedro Bay, as a condition of enploynent. O herw se, he woul d not
have been on the ship. In accordance with the usual procedure,
Appel | ant took charge of the navigation of the ship while
approachi ng the channel entrance al though his pilotage endorsenent
did not specifically include the waters beyond the entrance. But
as a practical matter, Appellant's services as an experienced pil ot
In these waters were required as nuch, or nore, in reaching the
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entrance in a fog as in navigating the channel. It contradicts the
facts of the case to say that the Master was in charge of the s
ship's navigation after Appellant went on board and comrenced

gi ving rudder and engi ne orders.

The contention that jurisdiction was | acking because this was
a foreign vessel was disposed of in Commandant's Appeal Deci sion
No. 1077. The additional factor, present here, that the DONA

AUROCRA was not in the inland waters of the United States is
relatively uninportant since the ship was well within the limts of
the territorial waters of the United States and approaching the

I nl and waters specifically included in Appellant's endorsenent.
Federal pilots are not precluded by any | aw from operating under
their licenses in these nearby territorial waters off Long Beach.
These waters are, for all practical purposes, "pilotage waters, or
waters wthin which it is necessary for safe navigation to have a

| ocal pilot". The Del aware (1896), 161 U S, 459, 463.

The case of Tyson v. Tibbetts which is nentioned by
Appel l ants clearly distinguishable. The pilot in that case had not
only a Federal license but a State of California |icense which was
"in no way dependent upon any federal license". The collision with
anot her vessel occurred in waters covered by the pilots State
| i cense but not within the geographical limts of his Federal
| icense. The court properly held that the pilot was acting under
the authority of his State license and that no action could be
t aken agai nst his Federal license. Wth respect to Appellant's
situation, he not only did not have any |icense other than the
Federal one but none were issued by the State or local authorities
for this area. Consequently, Appellant was serving as a Long Beach
muni ci pal pilot solely by virtue of having an endorsenent on his
Federal 1icense.

For these reasons based on a |liberal construction of the
remedi al statute under which these adm nistrative, disciplinary
proceedi ngs are conducted, | conclude that Appellant was acting
under the authority of his Federal l|license. Hence, there was
jurisdiction to proceed against it.

CONCLUSI ON
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The concl usions that the charge and specifications were proved
are affirmed. But in view of the fact that the record fails to
explain satisfactorily the excessive |apse of tine since the
comrencenent of the hearing in August 1955, it will be considered
t hat the eighteen nonths' period of probation has expired as of the
date of this decision. The delay in the various processes in this
case fromthe tine of the incident, a period of four and a half
years, tends to defeat the renedi al purpose of these proceedings to
act as a deterrent in the immedi ate future. This purpose has been
di scussed above in greater detail.

ORDER

The order of the Exam ner dated at Long Beach, California, on
6 January 1959, is AFFIRVED as MODI FIED in the above Concl usi on.

A. C. R chnond
Vice Admral, United States Coast CGuard
Conmandant

Dated at Washington, D.C., this 28th day of January, 1960.

*rxxx END OF DECI SI ON NO. 1131 ****=*
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