Appeal No. 1128 - FRANCISD. MURPHY v. US - 22 December, 1959.

In the Matter of Merchant Mariner's Docunent No. Z-702365 and all
ot her Seanan Docunents
| ssued to: FRANCIS D. MJURPHY

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1128
FRANCI S D. MJRPHY

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

By order dated 13 October 1958, an Exam ner of the United
States Coast CGuard at Seattle, Washington, suspended Appellant's
seaman docunents upon finding himaguilty of m sconduct. Two
specifications allege that while serving as an abl e seanman on the
United States SS KYSKA under authority of the docunent above
descri bed, on or about 3 Septenber 1958, Appellant both failed to
join and deserted his vessel at Pusan, Korea.

At the beginning of the hearing, Appellant was given a full
expl anation of the nature of the proceedings, the rights to which
he was entitled and the possible results of the hearing. Although
advi sed of his right to be represented by counsel of his own
choi ce, Appellant voluntarily elected to waive that right and act
as his own counsel. He entered pleas of not guilty to the charge
and both specifications.

After the Investigating Oficer had requested the taking of
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depositions, he and the Appellant conferred, at the suggestion of

t he Exam ner, and agreed on several stipulations which are the
primary basis for the findings of fact, infra, that are unfavorable
to appellant's cause. These stipulations plus a witten statenent
by the Master of the ship and entries in the Oficial Logbook
constituted the entire case of the Governnent. The Exam ner stated
that this evidence established a prima facie case in proof of the
speci fications and asked Appel | ant whet her he had any evidence to
produce. Appellant replied in the affirmative but he did not
testify under oath. However, at intervals during the hearing, he
expl ai ned that he could not join the ship because he was in the
hospital with a fractured skull on 3 Septenber and he had asked the
Arnmy hospital authorities to notify the Master of the ship.

At the conclusion of the hearing, the Exam ner announced the
deci sion in which he concluded that the charge and two
speci fications had been proved. An order was entered suspendi ng
al |l docunents, issued to appellant, for a period of six nonths on
t wel ve nont hs' probati on.

FI NDI NGS OF FACT

On and before 2 Septenber 1958, Appellant was serving as an
abl e seaman on the United States SS KYSKA and acti ng under
authority of his Merchant Mariner's Docunent No. Z-702365.

On 30 August, Appellant struck his head on a stanchion while
engaged in a fight with Second Mate. Appellant demanded that the
Master pay off either the Second Mate or Appellant. This denmand
was refused by the Master and Appellant took the matter up with the
United States Consul at Seoul, Korea, on 2 Septenber. After
| nvestigation, the Consul told Appellant to return to the ship and
to stay on board. The matter of renoving either of the seaman from
the ship was left up to the discretion of the Master.

Appel l ant returned to the ship on the evening of 2 Septenber.
About 2345, he left the ship with his toilet articles. The Mate on
wat ch was told by Appellant that he was | eaving and woul d not cone
back. Shortly thereafter, Appellant was hospitalized for treatnent
at the U S. Arny Hospital in Pusan. The ship departed Pusan on
t he norning of 3 Septenber as schedul ed. The Master | ogged
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Appel | ant as a deserter. Appellant returned to the United States
as a wor kaway on anot her ship.

Appel | ant has had el even years' experience in the Merchant
Mari ne Service w thout any prior record.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner. Appel |l ant should have been provided with counsel to
present his defense that he was in a hospital prior to, and for
si xteen days after, the ship's departure. The Investigating
O ficer inproperly failed to disclose that he knew about
Appel l ant's hospitalization and the Exam ner did not give any
consideration to Appellant's statenents about his injury.

It is urged that the evidence does not support the findings of
desertion or failure to join. It is requested that the Exam ner's
deci sion be reversed or that the case be remanded for the
I ntroduction of new evi dence.

APPEARANCE: Francis J. Soolvin, Esquire, of San Franci sco,
California, of Counsel.

OPI NI ON

It is nmy opinion that the evidence is not sufficient to
support the specifications. Appellant's request that the case be
dismssed will be granted rather than remanding it for further
proceedings. Odinarily, the latter procedure would be followed in
order to obtain evidence on the vital elenent as to whether
Appel | ant was capable of fornulating a valid intent to desert the
ship. But this will not be done because of the difficulties
presented as a result of the length of tine since the Exam ner
rendered his decision nore than a year ago.

Concerning Appellant's failure to be represented by counsel at
t he hearing, he insisted throughout that he wanted to go ahead
wi t hout delay and that he would represent hinself. The Exam ner
consi dered Appellant's statenent that he had a fractured skull as
evi denced by the fact that the Exam ner comented on this statenent
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In his decision. Also, Appellant's statenent that he was
hospitalized when the ship sailed is treated as a fact in the above
findings despite his failure to testify under oath. However, the
Exam ner did not adequately protect the interests of Appellant by
accepting oral stipulations read into the record by the

| nvestigating Oficer.

Under ordinary circunstances, Appellant's definite statenent,
to the Mate on watch, that he was not com ng back to the ship would
be satisfactory evidence of Appellant's intent to desert and his
subsequent hospitalization woul d not be considered as retroactively
condoning his prior desertion. But relative to this case, a letter
has been received fromthe U S. Arny Hospital in Pusan
corroborating Appellant's unsworn statenents that he was
hospitalized for sixteen days because of a fractured skull. This
comruni cation also | ends support to Appellant's statenents at the
hearing that he could not renmenber, due to his injury, the events
whi ch occurred on the night he left the ship. The letter fromthe
hospital states that such cl ained ammesi a m ght have been caused by
Appel l ant's head injury. Although there is no evidence that
Appel | ant departed the ship to seek nedical treatnent, he appeared
to be rational and there was no outward, physical evidence of his
injury, it is not unreasonable to accept the possibility that he
was not capable of formulating the necessary intent to desert
because of the inpairnent of his nental faculties by the bl ow on
the head. This is indicated by his apparent state of ammesi a.

For these reasons, the finding that the offense of desertion
was proven is reversed and the specification is dismssed. The
sane considerations applied to Appellant's alleged failure to join
I ndi cate that he was not guilty of this offense. The finding is
reversed and the specification is dismssed.

ORDER

The order of the Exam ner dated at Seattle, Washington, on 13
Cct ober 1958, is VACATED.

A. C. R chnond
Vice Admral, United States Coast Guard
Commandant
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Dat ed at Washington, D. C., this 22nd day of Decenber, 1959.
***x*  END OF DECI SION NO. 1128 ****=*
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