Appeal No. 1126 - JOHN ALLEN DUSTIN v. US - 14 December, 1959.

In the Matter of License No. 152852 Merchant Mariner's Docunent No.
BK-127898-D1 And All O her Seaman Docunents
| ssued to: JOHN ALLEN DUSTI N

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1126
JOHN ALLEN DUSTI N

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

By order dated 18 Novenber 1957, an Exam ner of the United
States coast CGuard at Norfol k, Virginia suspended on probation
appel l ant's seaman docunents upon finding himguilty of inattention
to duty and m sconduct. The four specifications found proved
all ege that while serving as Chief Mate on board the United States
SS EARL A, BLOOMQUI ST under authority of the |icense above
descri bed, on or about 5 Septenber 1956, Appellant failed to report
the shortage of |ifeboat davit handles to the Master (inattention
to duty); on or about 27 Septenber 1956, Appellant wongfully had
grog in his possession on the ship (m sconduct); on or about 29
Sept enber 1956, Appellant failed to enter in the rough deck | ogbook
routine matter pertaining to his watch (inattention to duty); on or
about 30 Septenber 1956, Appellant was wongfully Iying on the
settee in his quarters while in charge of the watch (m sconduct).

At the hearing, Appellant was represented by counsel of his
own choice. He entered a plea of not guilty to the charge and each
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speci fication.

The I nvestigating Oficer introduced in evidence the testinony
of the ship's Master and entries made in the Oficial Logbook.
Appel l ant testified in his behalf and produced several other
W t nesses.

At the conclusion of the taking of testinmony on 19 COctober
1956, the oral argunents of the Investigating O ficer and
Appel l ant' s counsel were heard and both parties were given an
opportunity to submt proposed findings and conclusions. On 18
Novenber 1957, the Exam ner rendered the decision in which he
concl uded that the charge and above four specifications had been
proved. Two other specifications were found not proved. An order
was entered suspending all docunents, issued to Appellant, for a
period of three nonths on twelve nonths' probation. The decision
was not served on Appellant until 17 Cctober 1958.

FI NDI NGS OF FACT

Bet ween 31 August 1956 and 17 October 1956, Appellant was
serving as Chief Mate on board the United States SS EARL A
BLOOMQUI ST and acting under authority of his License No. 152852.
The ship had not been in active service for sone tinme prior to this
voyage.

The ship was at a dock in the Bethl ehem Shipyard at Brookl yn,
New Yor k, when the Master and Appellant joined her on 31 August
1956. The vessel was bei ng equi pped and inspection by the Coast
GQuard had begun. On 4 Septenber, the Master told Appellant to
order all additional equipnment which was required. Appellant
requi sitioned nunerous itens including eight |ifeboat davit handl es
since only eight of these handles were on board. (The ship had
four boats which required two davit handles for each fore and aft
davit, nmaking a total of sixteen handles.) There was considerable
confusion as these supplies continued to cone on board |ate on the
afternoon of 5 Septenber.
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The Master returned on board with the Certificate of
| nspection fromthe Coast Guard at approximately 1830 on 5
Sept enber and prepared to get underway. Appellant told the Mster
that many itens of |ifesaving equi pment were not yet on board.
Appel l ant did not specify what any of these itens were and he did
not know that the davit handl es had not been delivered because he
had not checked all of the requisitioned supplies which had cone on
board. The ship got underway about 1930 on the evening of the sane
day. Appellant first mssed the handles at the fire and boat dril
on the next day en route to Norfolk, Virginia but he did not report
the matter to the Master until several days after departure from
Norfol k on 7 Septenber.

Wiile the ship was in the port of Rouen, France on 27
Sept enber 1956, Appellant had seven bottles of whiskey in the
cl othes |l ocker in his quarters.

Appel | ant had the 0800 to 1600 watch while cargo was bei ng
handl ed on 29 Septenber at Rouen. Appellant was eating | unch when
the Master noticed that the rough deck | ogbook did not contain any
entries for the 0800 to 1200 watch relative to routine information
such as cargo operations. At 1225, the Master requested Appell ant
to nmake these entries. Wen they had not been entered in the
| ogbook by 1300, the Master asked Appellant to nake the entry as to
when the stevedores stopped working in order to eat |unch but he
declined to do so until sone later, undetermned tine. The Master
relieved Appellant of his duties until 0800 on 30 Septenber and
| ogged himfor two days' pay anmounting to $43. 04.

On Sunday, 30 Septenber, Appellant had the 0800 to 1600 watch
while the ship was at a dock in the sane port. At 1330, he was
|l ying on the settee in his quarters when the Master entered.
Appel | ant was not asleep. There is a wde range of tide at Rouen
but, at this tinme, the water was sl ack.

Appel | ant has had no prior record during twenty-six years of
service at sea.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
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Exam ner. Appellant submits that since the Exam ner found that the
Mast er had made several false | ogbook entries and because it is
apparent that the charges are due to the Master's personal dislike
for Appellant, the Master's testinony is entitled to no wei ght

what soever and all of the specifications should be dism ssed.

As additional reasons for dismssal, Appellant contends that:

1. As evidence by the issuance of the Certificate of

| nspection by the Coast Guard, Appellant could not reasonably
have been expected to realize that the davit handl es were
mssing in viewof his nmultifarious duties at the tine.
Appel | ant di scharged his duty in this respect when he ordered
t he handl es. The Master shoul d have observed that the handles
were mssing during the fire and boat drill on 6 Septenber.

2. There was no substantial violation on 27 Septenber for
possessi on of whiskey in the absence of any finding that
Appel | ant was i nt oxi cat ed.

3. Appel | ant made the | ogbook entries for the 0800 to 1200
wat ch on 29 Septenber later in the day on this date in
accordance with prevailing custom and practice.

4. There is no evidence of any tidal condition on 30
Sept enber which required Appellant to be on deck continuously
and prohibited himfromresting while on watch.

APPEARANCE: Jett, Sykes and Howel |l of Norfolk, Virginia by
Henry E. Howell, Jr., Esquire, of Counsel

OPI NI ON

Al t hough the Master admtted havi ng made several false entries
in the Oficial Logbook, the belief of his testinony is not
essential to proof of the specifications because Appell ant concedes
substantially all of the above findings of fact concerning three
specifications and he tacitly admtted the wongful possession of
whi skey when he did not deny it. However, on the basis of the
Master's falsification in the | ogbook and Appellant's apparently
nore credi ble testinony, several issues |left unresolved by the
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Exam ner have been determned in favor of the Appellant. The
finding that Appellant reported to the Master, on 5 Septenber, that
many itens of |ifesaving equi pnent were not yet on board is based
on Appel lant's uncontested testinony. | have also found that
Appel | ant was awake while on the settee on 30 Septenber, as he
testified, rather than that he was asleep as indicated by the
Master. The Exam ner did not nmake any findidng on the latter
point. Also, Appellant's testinony is accepted that there was
slack water at 1330 on 30 Septenber. One issue not resolved in ny
findings of fact is when Appellant nade the | og entries for the
0800 to 1200 watch on 29 Septenber. Appellant testified that it
was done |l ater on the sane day and the Master said it was not done
until a later date.

The Master's personal dislike for Appellant is not material so
| ong as the all eged of fenses have been proved. The question of the
Master's fault with respect to the false | ogbook entries is not in
| ssue in this proceeding.

The four additional contentions on appeal which each relate to
one of the specifications, wll be discussed individually.

Poi nt 1.

Concerning Appellant's failure to report the shortage of
| i feboat davit handles to the Master prior to departure on 5
Septenber, it has been found that Appellant did tell the Master
that many itens of |ifesaving equi pnent were mssing. The
regul ation stating that "the master shall assign to one or nore
officers the duty of seeing that the |ifeboats and |ife rafts are
at all times ready for imedi ate use" (46 CFR 97.15-45(a)(2) has
sone significance because, according to the Master, It was not
until 4 Septenber that he told Appellant to order all the
addi tional required equipnment for the ship; but traditionally it is
the duty of the Chief Mate to assune the initial responsibility for
deck gear including |ifesaving equi pnent. Nevertheless, he did not
order a consi derable nunber of itens until directed to do so by the
Master. Consequently, he had less tinme to check the equi pnent as
It canme on board than he should have had. Regardless of this,
observation of the boat davits would have nmade it obvious that each
one had only one handle and that a diligent search shoul d have been
made for the other handles in order to be able to report the
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shortage of such essential lifesaving equipnent to the Master
before departure if the handles were m ssing.

Despite the confusion attending the equi ppi ng of a ship going
back into active service, it is evident that Appellant did not
di scharge his duty nerely by ordering the davit handles. Under
t hese circunstances, it is nmy opinion that Appellant reasonably
shoul d have known that the handl es were m ssing. Therefore, he was
guilty of inattention to duty for not having made such a report to
the Master, rather than sinply a general report on 5 Septenber that
many itens of |ifesaving equi pnent were not on board. The finding
that this specification was proved is affirnmed w thout condoni ng
the Master's failure to require a detailed report after he was put
on notice that sone equi pnent was n ssing.

Even if the Master had noticed that the handl es were m ssing
during the fire and boat drill on 6 Septenber, this would not have
relieved Appellant of the responsibility for having failed to
report the shortage before going to sea on the preceding day. On
t he ot her hand, the offense by Appellant was continued by his
failure to nake the required report when he m ssed the handl es on
6 Septenber and by his failure to get sone davit handles at Norfolk
before crossing the Atlantic Ccean.

It is noted that the issuance of a Certificate of Inspection
on 5 Septenber is not considered to be relevant to any fault on the
part of the Master or the Appellant. The certificate does not
warrant that a ship and her equi pnent are continuously naintai ned
In satisfactory condition at all tinmes after particular itens are
| nspected prior to the issuance of the certificate. Al so, 46 CFR
97. 15-45 (a)(1) nmakes it clear that a Certificate of |nspection
does into relieve the Master and ot her responsible officers of
their duties to see that all required fittings and equi pnent are
provi ded, maintained and replaced as indicated. Specifically with
respect to lifeboats and life rafts, this regulation states:

"It shall be the duty of the master or person in charge to see
that the lifeboats and life rafts are properly nmaintained at
all times * * * "

See also 46 CFR 97.15-45 (a)(2) above.
Poi nt 2.
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The Shipping Articles prohibit having grog on board. Gog is
comonly defined as any intoxicating liquor. It is not necessary
to find that the owner of the liquor was intoxicated. 1In the
absence of proof to the contrary, the only reasonable conclusion is
that the whiskey in Appellant's |ocker on 27 Septenber bel onged to
hi m and that such possession was wongful. See Commandant's
Appeal Decision NO 1107. The finding that this specification

was proved is affirned.

Poi nt 3.

Appel | ant was standing a port watch from 0800 to 1600 on 29
Septenber. Since there is no convincing evidence that the |og
entries for the 0800 to 1200 watch were not made on the sane day,
Appellant wll be given the benefit of the doubt. Consequently, it
cannot be said that he violated the prevailing practice as to the
time of making such entries. The finding as to this specification
Is reversed and the specification is dismssed.

Poi nt 4.

Appel lant's action of lying on the settee in his roomwhile on
wat ch on 30 Septenber cannot be condoned even though he was not
asl eep. Appellant was required to stand his eight hours' port
watch in a reasonably alert condition and to be prepared to neet
enmergenci es which mght arise. Although not required to be
conti nuously on deck, it is ny opinion that it was not proper for
himto be in a prone position under circunstances where he m ght
readily fall asleep. The finding as to this specification is
af firnmed.

CONCLUSI ON

The charge of m sconduct has been proved on the basis of two
specifications and the charge of inattention to duty is supported
by one specification. The probationary suspension inposed wll be
affirmed because it is not considered to be excessive for these
three specifications. Appellant's otherw se unblem shed record for
twenty-six years has been taken into consideration in rendering
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t hi s deci si on.

ORDER

The order of the Exam ner dated at Norfolk, Virginia, on 18
Novenber 1957, is AFFI RMVED.

A. C. R chnond
Vice Admral, United States Coast CGuard
Conmandant

Dat ed at Washington, D. C., this 14th day of Decenber, 1959.
***xx  END OF DECI SION NO. 1126 *****
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