Appeal No. 1083 - NORMAN B. BORDEN v. US - 20 January, 1959.

In the Matter of Merchant Mariner's Docunent No. Z-766805-D1 and
all other Seanan Docunents
| ssued to: NORMAN B. BORDEN

DECI SION  OF THE COVIVANDANT
UNI TED STATES COAST GUARD

1083
NORVAN B. BORDEN

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

By order dated 21 July 1958, an Exam ner of the United States
Coast Guard at New Ol eans, Louisiana suspended Appellant's seanman
docunents upon finding himguilty of m sconduct. Two
specifications allege that while serving as abl e seaman on board
the United States SS JANET QUI NN under authority of the docunent
above descri bed, on or about 13, 22 and 23 June 1958, Appell ant was
absent fromhis duties wthout perm ssion; on or about 21 June
1958, Appellant failed to join his vessel.

At the hearing, Appellant elected to act as his own counsel.
He entered a plea of guilty to the failure to join specification
and not guilty to the specification alleging absence fromduties on
three separate dates. The Investigating Oficer introduced in
evi dence certified copies of entries in the ship's Oficial Logbook
and a certified copy of extracts fromthe Shipping Articles.
Appel l ant testified that he had the Boatswain's permssion to | eave
the ship on 13 June but that he left the ship on 21 June in order
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to attend the funeral of a shipmate although deni ed perm ssion by
the Master. The Exam ner concluded that the charge and two
specifications had been proved. An order was entered suspendi ng
all docunents, issued to Appellant, for a period of two nonths
outright plus four nonths on ei ghteen nonths' probation.

FI NDI NGS OF FACT

From 30 May to 18 July 1958, Appellant was serving as an able
seaman on board the United States SS JANET QUI NN and acting under
authority of his Merchant Mariner's Docunent No. Z-766805-D1 while
the ship was on a foreign voyage.

On 13 June, Appellant left the ship with the perm ssion of the
Boatswain. He was |ater |ogged one day's pay for being absent from
his duties on this date.

On 21 June, Appellant failed to join the ship upon her
departure fromAlicante, Spain. He renmained ashore to attend the
funeral of a shipnate after the Master refused to give Appell ant
perm ssion to do so. Appellant rejoined the ship at a different
port on a date between 24 and 30 June. He was | ogged one day's pay
each for failure to join on 21 June, absence on 22 June and absence
on 23 June.

These entries appear as follows in the certification fromthe
of ficial Logbook:

"Nor man B. Borden, A.B. Z No: 766805

June 13, 1958: Lisbon, Portugal 1300-1700 Absent from duties
W t hout just cause.

June 21, 1958: Alicante, Spain. Failed to join ship sailing
for Barcel ona.

June 22, 1958: At Sea. Absent fromduties.
June 23, 1958: Barcelona. Absent from duti es.
Logged 4 days' pay: 1 ea. offense. Ant. $47.10
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Wtness to offense;: WM Leatherwood, Ch. Mate A. Keerson,
Mast er

"Log Read and delivered to Seaman 6/ 30/58 @ 1615 hrs.
Seaman' s Reply: "No Comment.'

Wtness to Logging: WM Leatherwood, Ch. Mate R W Rahn, 3rd
Mat e

/sl W Leat herwood /sl Al bert Keerson
Chi ef Mate A. Keerson, Master"

Appel lant's prior record consists of an adnonition in 1952 for
bei ng absent wi thout | eave and a two nonths' outright suspension
pl us probation in 1956 for assaulting a shipmate.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is requested that the two nonths' outright portion of
t he suspension be nodified to one nonth so that Appellant w il not
have to wait for enploynent and additional period wholly in excess
of two nonths after registering with the union when the outright
portion of the suspension has been conpl et ed.

OPI NI ON

As shown by the log entries, there is anbiguity as to whether
the individually dated entries were made on the dates of the
al | eged offenses in accordance with 46 U . S.C. 702 or at sone |ater
date or dates prior to 30 June at which tine it is stated in the
| ogbook, the "log" was "read and delivered" to Appellant. In any
event, the entry pertaining to 13 June is not adequate to nake out
a prima facie case as to the offense alleged on this date because
It does not substantially conply with the requirenents of 46 U S. C
702. The entry could not have been signed by the Master and Chi ef
Mate until at least after the entry for 23 June was made ten days
| ater; and the entry was neither read to Appellant nor a copy of it
given to himuntil 30 June. In both respects, the delay was so
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unreasonabl e as to preclude neeting the test of substanti al
conpliance with 46 U S.C. 702. Hence, Appellant's testinony that he
| eft the ship with the perm ssion of the Boatswain nust prevail.

The finding that Appellant was absent fromhis duties wthout
perm ssion on 13, 22 and 23 June is hereby set aside and the entire
specification is dismssed. Wth respect to the all eged of fenses
on 22 and 23 June, simlar allegations were dismssed in
Commandant ' s Appeal Decision No. 1076 because unaut hori zed

absence is a necessarily included | esser offense of the offense of
failure to join. The duration of the absence is sinply an
aggravating circunstance of the failure to join which includes the
addi tional el enent of absence at the particular tinme when the ship
departs froma port. Appellant admts that he failed to join his
ship on 21 June. The record does not specifically state when he
rejoined the vessel. He was back on board on 30 June as shown by

t he | ogbook entry. In view of the logging for only 22 and 23 June,
the inplication is that he rejoined on 24 June.

Appellant's plea of guilty to the allegation of failure to
join on 21 June is adequate to support that specification. Despite
the dism ssal of the other specification, the order of suspension
| nposed is not considered to be excessive under the circunstances.
Appel l ant's services as an abl e seanan were npost needed when the
ship was preparing to get underway and then was at sea. Al so,
repl acenents are often difficult to obtain in foreign ports.
Appel | ant was absent fromthe ship for at |east three days during
which tinme his work had to be perforned by other nenbers of the
crew. Consequently, there would be no justification for nodifying
t he period of outright suspension as requested on appeal.

ORDER

The order of the Exam ner dated at New Ol eans, Loui siana, on
21 July 1958, is AFFI RVED.

J. A Hrshfield
Rear Admiral, United States Coast Guard
Act i ng Commandant

Dat ed at Washington, D. C., this 20th day of January 1959.
*x*%x*  END OF DECI SION NO. 1083 *****
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