Appeal No. 1082 - SAMUEL JOSEPH SMITH v. US - 13 January, 1959.

In the Matter of Merchant Mariner's Docunent No. Z-1855173-D3 and
all other Seanan Docunents
| ssued to: SAMJEL JOSEPH SM TH

DECI SI ON OF THE COMVANDANT
UNI TED STATES CQOAST GUARD

1082
SAMUEL JOSEPH SM TH

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137.11-1.

By order dated 24 March 1958, an Exam ner of the United States
Coast Guard at New York, New York revoked Appellant's seanan
docunents upon finding himguilty of m sconduct. Seven
specifications allege that while serving as Chief Cook on board the
United States USNS SEBEC under authority of the docunent above
descri bed, between July 1956 and June 1957, Appellant twice failed
to turn to; he created two di sturbances due to his intoxication;
he was once unable to performhis duties due to intoxication; he
was wongfully under the influence of intoxicants on another date;
and Appellant wongfully threatened a fell ow crew nenber, nessman
George Buss, with a knife.

At the beginning of the hearing on 10 February 1958, Appel | ant
requested a postponenent until 26 February to secure the presence
of counsel retained by Appellant. The adjournnent was granted but
Appel l ant did not appear at the hearing on 26 February. The
proceedi ngs were conducted in absentia and the Exam ner entered
pl eas of not guilty on behalf of Appellant. In support of the
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charge and specifications, the Investigating Oficer introduced in
evi dence docunentary exhibits consisting al nost exclusively of
entries in the ship's Oficial Logbook and statenents attached to
the entry relating to the specification alleging the threat against
Geor ge Buss.

On 6 March, the hearing was reopened to permt Appellant to
put in his defense. Appellant appeared w thout counsel and stated
that he could not afford the | awer who had previously agreed to
represent him Appellant as fully informed of his rights including
the rights to counsel, to subpoena wi tnesses and to take the
depositions of distant w tnesses. Appellant stated that he woul d
have retai ned counsel if he could have afforded it but that he
desire to represent hinself under the circunstances. Appellant
testified under oath but presented no other evidence in his behalf.
Appel | ant denied that he was guilty of the offenses alleged but
stated that he is now a nenber of Al coholics Anonynous.

At the conclusion of the hearing, the oral argunents of the
| nvestigating Oficer and Appellant were heard. The Exam ner
rendered the decision in which he concluded that the charge and
seven specifications had been proved. An order as entered revoking
al | docunents issued to Appellant.

The deci sion was served by mail on 24 March 1958. Appeal was
tinmely filed on 22 April.

FI NDI NGS OF FACT

Bet ween July 1956 and June 1957, Appellant was serving as
Chi ef Cook on board the United States USNS SEBEC and acti ng under
authority of his Merchant Mriner's Docunent No. Z-185173. The
ship was on a foreign voyage for which Shipping Articles had been
si gned by Appellant and ot her nenbers of the crew.

On 13 January while the ship was at ki nawa, Appellant failed
to turn to and serve breakfast. At this tine, Appellant was in his
bunk under the influence of alcohol.

On 6 March, the ship was in the port of Yokosuka when
Appel l ant told nmessman George Buss to | eave the galley where
Appel | ant was attenpting to work. He then waved a | arge French
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knife at Buss in a threatening nmanner before surrendering the knife
to a crew nenber nanmed Hanson. Appellant was renoved fromthe
gal l ey due to his intoxicated condition.

On 11 April at Manila, Appellant was creating a disturbance
whil e intoxicated. He was ordered bel ow by the Master. Again, on
the foll owm ng day, Appellant was disorderly and intoxicated.

On 30 May at Sasebo, Appellant was intoxicated when he failed
to turn to and performhis regular duties which included the
preparati on of breakfast.

Wiile at sea on 1 June, Appellant was unable to performhis
assigned duties due to intoxication. Appellant was ordered bel ow
by the Master but refused to remain there. Appellant's condition
of intoxication continued on 2 June.

Appel lant's prior record consists of a probationary suspension
in 1945 for immoral acts. Another docunent was issued to Appell ant
in 1949.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner. Appellant contends that the decision was unduly harsh
since it was arrived at on the basis of |og entries al one w thout
t he appearance of wi tnesses who |ive on the West Coast. Appell ant
was not able to subpoena these w tnesses to appear in New York.

The Master persecuted Appellant and nade untrue log entries
agai nst Appel |l ant because of his reports to the Coast Guard about
the m sconduct by crew nenbers and the favoritismby the Master
which led to the conplete collapse of order and discipline on the
shi p.

Contrary to Appellant's desire, he was w thout counsel at the
heari ng because he could not afford to hire a | awyer.

Appel l ant has not had a drink since July 1957.
The Hearing should have been held in Los Angel es where the
voyage ended in June 1957 rather than eight nonths later in New
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York. In order to reach a just decision, Appellant requests a
rehearing on the West Coast where w tnesses can be obtai ned.

OPI NI ON

The entries made in the ship's Oficial Logbook, and the
attachnents incorporated therein by reference, are admssible in
evi dence, under 28 U S.C. 1732, as exceptions to the hearsay rule.
This evidence nmakes out a prinma facie case since the entries are in
substantial conpliance with the requirenents of 46 U S.C. 702. The
entries were properly made and w tnessed as to each incident.
Appel | ant was given copies of the entries and opportunity to reply.
Several of the attached statenents concerning the assault incident
on 6 March support George Buss' statenent that he was threatened by
Appellant wwth a knife. On the other hand, there is no support in
the record for Appellant's clainms concerning the Master and
conditions on the ship. After considering Appellant's testinony in
whi ch he denied his guilt, the Exam ner accepted the | ogbook
entries as a truthful account of what took place on the ship with
respect to the seven specifications under consideration. | see no
reason to change this determ nation.

Appel | ant now contends that the hearing should have been held
on the West Coast where witnesses fromthe ship could have been
subpoenaed to appear as w tnesses. But Appellant did not object to
the delay or to the location at the comencenent of the hearing.
Appel | ant made no attenpt to obtain depositions or to subpoena
W t nesses (except Hanson who lived in New York City but could not
be | ocated by Appellant) although he was fully inforned by the
Exam ner of his right to subpoena w tnesses and to take
depositions. Certain correspondence with the Coast Guard, which
was offered in evidence by Appellant, was excluded by the Exam ner
after objection by the Investigating Oficer. |f Appellant desired
to submt other correspondence in evidence, he could have requested
t he Exam ner to subpoena it. Nevertheless, Appellant rested his
def ense wi t hout naking any specific request to the Exam ner to
subpoena W tnesses (except Hanson), to take depositions or to
subpoena docunents. It has been held that where | ogbook entries
have not been di scredited and depositions of fell ow crew nenbers
have not been taken, an action may be deci ded agai nst a seanan

whose testinony is in conflict wwth the | ogbook entries. Sel by
V. United States (D.C. N Y., 1958), 161 F. Supp. 689, 1958 A MC
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1600.

Concerning Appellant's |l ack of counsel at the hearing, the
record shows that Appellant failed to appear when the hearing was

reconvened after adjournnent for Appellant to obtain counsel. The
hearing was | ater reopened to permt Appellant to put in his
defense. He was still not represented by counsel and stated that

he desired to represent hinself because he could not afford a

| awyer. Under the circunstances, the Exam ner was correct in not
prolonging the matter any further. Appellant had been given
adequat e opportunity to obtain counsel of his own choice and the
Coast Guard is not required to furnish counsel for seanen in these
proceedi ngs. Since the Exam ner protected Appellant's rights as
fully as possible,it would serve no useful purpose to accede to
Appel l ant's request to remand this case for further proceedings
either in New York or on the West Cost. Both Appellant and the one
seaman whose testinony he specifically requested |ive in New YorKk.

Appel l ant' s repeated intoxication was the ostensible source of
his trouble on the ship. These offenses justify revocation
especially since Appellant was issued another docunent after a
prior revocation. The fact that Appellant had no difficulties
during the first six nonths of the voyage does not nean that his
| ater troubles were the fault of the Master. The indications that
Appellant is a confirnmed al coholic are substantiated by his
testinony that he is now a nenber of Al coholics Anonynobus. Hence,
Appel | ant woul d be a constant peril to hinself and the safety of
ot her seanen on board ship. Merchant vessels are not considered to
be suitable rehabilitation centers for persons in Appellant's
condition. The order of revocation wll stand.

ORDER

The order of the Exam ner dated at New York, New York, on 24
March 1958, is AFFI RVED.

J. AL Hrshfield
Rear Admral, United States Coast Guard
Acting Commandant

Dat ed at Washington, D.C., this 13th day of January 1959.
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**x*xx  END OF DECI SION NO. 1082 ****=*
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