
 
Commandant 
United States Coast Guard 

 
U.S. COAST GUARD 
U.S. Coast Guard 
Washington, D.C. 20590 
(202) 426-2215 
   

                                             COMDTINST M16722.3 
                                             29 APR 1980 

 
  COMMANDANT INSTRUCTION M16722.3  (Old CG-440) 
 
  Subj:  Index of Commandant's Decisions on Appeal and Review of Suspension 
         and Revocation Proceedings 
 
  1.  PURPOSE.  This instruction provides an index and other research  
      tools for the Commandant's Decisions on Appeal and Review of  
      Suspension and Revocation Proceedings conducted under Section 4450 of  
      the Revised Statutes (46 U.S.C. 239.) 
 
  2.  DIRECTIVES AFFECTED.  The Index of Decisions of the Commandant, 
      CG-440, is hereby cancelled. 
 
  3.  DISCUSSION. 
 
      a.  This index covers all cases decided since the implementation of 
          the Administrative Procedure Act, i.e., Appeal Decisions 305 
          through 2182, and Review Decisions 1 through 13. 
 
      b.  Parts 1 through 13 are substantive topics in the decisions, and 
          parts 14 through 17 are tables and additional research tools. 
          Instructions for the index and tables are on page 1. 
 
      c.  Beginning with Appeal number 2183 and Review number 14, supple- 
          mentary index sheets will be added to Part 17 of the index. 
 
  4.  ACTION.  District commanders and unit commanding officers shall 
      insure that personnel assigned to investigating officer duties 
      are familiar with this instruction. 
 
  5.  CHANGES.  Recommendations for improvements in the index and  
      tables should be submitted to Commandant (G-MMI). 
 
 
 
                                               /s/ R. H. SCARBOROUGH 
                                               VICE ADMIRAL, U.S. COAST GUARD 
                                               Vice Commandant 
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                                             COMDTNOTE 16722 
                                             18 JUL 1989 

 
  COMMANDANT NOTICE 16722                    CANCELLED:  17 JAN 1990 
 
  Subj:  CH-3 to COMDTINST M16722.3 (Index of Commandant's Decisions on 
         Appeal and Review of Suspension and Revocation Proceedings) 
 
  1.  PURPOSE.  This notice provides changes to subject manual index by 
      consolidating previous Changes 1 and 2, and adding Appeal Decisions  
      No. 2426 through 2464, inclusive, and Review Decisions 14 through 17. 
 
  2.  SUMMARY OF CHANGES. 
 
      a.  The original Index, dated 29 April 1980, covers all cases  
          decided since the implementation of the Administrative Procedure  
          Act, i.e., Appeal Decisions No. 305 through 2182, and Review  
          Decisions 1 through 13. 
 
      b.  Change 1 to the Index, dated 28 July 1983 and published as  
          Chapter 17, included Appeal Decisions No. 2183 through 2315,  
          inclusive. 
 
      c.  Change 2 to the Index, dated 25 November 1986 and published  
          as Chapter 18, included Appeal Decisions No. 2316 through 2425, 
          inclusive. 
 
      d.  Change 3 to the Index consolidates Changes 1 and 2, and  
          includes subsequent decisions up to and including Appeal Decision  
          No. 2464 and Review Decisions No. 14 through 17.  Change 3  
          contains all Appeal Decisions No. 2183 through 2464, inclusive,  
          and is published as Chapter 17. 
 
  3.  ACTION. 
 
      a.  Make the following pen & ink change to subject manual: 
          On Page iii, Table of Contents, add Chapter 17, Appeal Decisions 
          No. 2183 through 2464. 



  COMDTINST M16722.3 
 
  18 JUL 1989 
 
  3.  b.  Remove and insert the following pages: 
 
          Remove                     Insert 
          Chapter 17, CH-1           Pages 17-i to 17-139, CH-3 
          Chapter 18, CH-2 
 
  4.  CHANGES.  Recommendations for improvements in the Index shall be  
      submitted to Commandant (G-MMI). 
 
 
 
                                       /s/ J. D. SIPES 
                                       Rear Admiral, U.S. Coast Guard 
                                       Chief, Office of Marine Safety, 
                                       Security and Environmental  
                                       Protection 
 
 
  Encl:  (1)  CH-3 to COMDTINST M16722.3 
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Commandant 
United States Coast Guard 

 
U.S. Coast Guard 
Washington, DC  20593-0001 
(202) 267-2215 
 

                             (G-MMI) 
 

                                             COMDTNOTE 16722 
 

                                             25 NOV 1986 
 
  COMMANDANT NOTICE 16722                    CANCELLED:  24 MAY 1987 
 
  Subj:  CH-2 to COMDTINST M16722.3 (old CG 440), Index of Commandant's 
         Decisions on Appeal and Review of Suspension and Revocation 
         Proceedings. 
 
  1.  PURPOSE.  This Notice publishes changes to subject Instruction. 
      Chapter 18, Cumulative Supplement, reflects decisions issued since 
      the last change.  The "Table of CFR's Cited" and the "Table of USC's 
      Cited" have been added to this change. 
 
  2.  ACTION.  Insert Chapter 18 to COMDTINST M16722.3. 
 
 
                                   /s/ J. W. KIME 
                                   Chief, Office of Marine Safety, 
                                   Security and Environmental Protection 
 
  Encl:  (1) CH-2 to COMDTINST M16722.3 



 
 
Commandant 
United States Coast Guard 

 
U. S. Coast Guard 
Washington, DC  20593 
(202) 426-2215 
 

                             (G-MMI) 
 

                                             COMDTNOTE 16722 
                                             28 JUL 1983 

 
  COMMANDANT NOTICE 16722                    CANCELLED: 28 JAN 1984 
 
  Subj:  CH-1 to Index of Commandant's Decisions on Appeal and Review of 
         Suspension and Revocation Proceedings, COMDTINST M16722.3 (old CG 440) 
 
  1.  PURPOSE.  This Notice publishes changes to subject Instruction. 
      Enclosure (1), Chapter 17, Cumulative Supplement, reflects decisions 
      issued since the last printing of the Index. 
 
  2.  ACTION.  Insert enclosure (1), CH-1 to COMDTINST 16722.3. 
 
 
                                      /s/ CLYDE T. LUSK, Jr 
                                      Chief, Office of Merchant Marine Safety 
 
  Encl:  (1) CH-1 to COMDTINST 16722.3 



INSTRUCTIONS 
 
  This Index is divided into 13 major Chapters each dealing with subject  
  of major importance to Suspension and Revocation Proceedings.  Each of  
  the Chapters is divided into numbered sections dealing with specific  
  issues which relate to the major topics.  Before beginning to research a  
  particular question, one should first identify which of the 13 Chapters 
  of the index might contain the specific information sought.  A search 
  of the Chapters should lead to citations which can then be traced through  
  the Tables and Citator. 
 

SAMPLE RESEARCH PROBLEM: 
 
  Question presented: 
 
          Whether hearsay evidence alone can be the basis for finding a  
          charge of desertion proved. 
 
  STEP ONE:  
 
  Identify the Chapters under which you can expect to find issues related  
  to this question.  Chapters 4 (Proofs and Defenses), 5 (Evidence), and 6  
  (Misconduct) are good first choices. 
 
  STEP TWO:  
 
  Search through each of the Chapters examining the bold printed sections.   
  Citations appropriate for the sample problem can be found in the  
  following sections: 
 
  From Chapter 4, Proofs and Defenses, 
 
  4.29 Desertion 
 
           attempt to rejoin ship.................2003 
           illness................................2032 
           intent.................................2003 
           log entry as evidence..................2032 
           not justified by union agreement.......2032 
           removal of personal effects, effect of.2003 
           violation of shipping agreement........2032 
 
  4.95 Prima facie case 
 
           employment of unlicensed mate..........1574 
           established by log entries.............1668 
           established by voyage records..........1722 
           establishment of, effect...............477 
           evidence necessary for findings........1722 
           failure to establish...................1579 
           failure to join........................1558 
           grounding..............................699      1565 
           in absentia hearing, required..........R 6      1540 
           log entry not establishing.............1629     1736 



  From Chapter 5, Evidence, 
 
      Hearsay 
 
           exception to rule, necessity............718     787 
           exception to rule, trustworthiness......718     787 
           foreign judgments.......................773     2001 
           hearsay alone insufficient..............2021    1579 
           necessity of corroboration..............637 
           not sufficient basis for finding........1579    1721 
 
  From Chapter 6, Misconduct, 
 
  6.55   Desertion 
 
           attempt to rejoin ship...................2003 
           burden on person charged.................1124 
           intoxication as defense..................1075 
           justification............................351    447    614    731    
                                                    921    1100   1526    
                                                    1638   1642 
           log entry as evidence....................374    1486    
                                                    1651   2032 
           multiplicity of specifications...........1118   1128 
           not justified............................1642 
           not justified by union agreement.........1674   2032 
           prima facie case established.............1728 
           removal of personal effects, effect of...1741   2003 
           seaman injured returning to ship.........1691 
           seriousness of offense...................351    388     407      
                                                    422    614    731 
                                                    828    1698 
           sufficiency of evidence..................407    1694    
                                                    1728 
           time posted..............................1075 
           violation of shipping agreement..........1674   2032 
 
  6.93   Failure to join 
 
           accident while on unauthorized 
             absence no defense.....................1691 
           aggravation of offense...................434 
           asleep ashore............................1101   1134 
           burden of proof..........................434    1558 
           cannot be condoned by Master.............1690 
           defense, detention by authorities........1421 
           duty to join.............................1331   1601 
           elements established.....................1725 
           eyesight blamed, rejected................1517 
           failure to sign off Shipping Articles....657 
           prima facie case.........................1558 
           proof, sufficiency of....................459    1558    
                                                    1723 
           reasonable cause, lack of................1517 
 
  STEP THREE:  
  Now that possible avenues to begin the substantive search have been  
  identified, each decision should be examined to determine the relevance  
  of its rule to the issue involved.  After doing so, it is learned that  
  Decisions 1721, 1722, and 1736 are favorable and relate directly to the  
  question. 



  STEP FOUR:  
 
  With the numbers of each decision, enter Part 14 of the Index, the  
  Citator, to determine whether the decision has been cited in subsequent  
  decisions.  Locate the decision number in the left hand column of the  
  Citator: 
 
           1719................... 
           1720................... 
           1721...................  
           1722...................  
           1723................... 
           1724................... 
           1725................... 
           1726................... 
           1727...................1870, 2068 
           1728................... 
           1729................... 
           1730................... 
           1731................... 
           1732................... 
           1733................... 
           1734................... 
           1735................... 
           1736...................2078, 2108 
           1737................... 
           1738...................2034 
           1739...................2013 
 
  The numbers located to the right of the decision indicate those  
  subsequent cases which have cited it as authority.  In this case it can  
  be seen that Decisions 1721 and 1722 have never been cited.  Decision  
  1736, however, has been mentioned in Decisions 2078 and 2108.   
 
  IT IS VITALLY IMPORTANT THAT THESE DECISIONS BE EXAMINED TO 
  DETERMINE WHETHER THEY HAVE OVERRULED, AFFIRMED, OR ALTERED IN 
  SOME WAY THE RULE LAID DOWN IN THE PRIOR CASE. 
 
  STEP FIVE:  After every use of the Index, the researcher should check  
  Part 17, Cumulative Supplement to determine whether decisions issued  
  since the last printing of the Index address the research question. 
  The researcher can now use the decisions located knowing that they  
  represent the most current statements on the issue. 



1. ENABLING AUTHORITY 
 
  1.01   Administrative Law Judge 
 
           abuse of discretion...................2182 
           arbitrary action of...................2183 
           bias in favor of licensed officers, not 
             shown...............................2110 
           corrections to transcript improper....2168 
           determination of credibility..........2108 2171 
           dismissals by, improper, not affected 
             on appeal...........................2117 
           duty to consider entire record........2117 
           error by, not controlling in different 
             matter..............................2117 
           failure to safeguard due process......2168 
           general...............................2114 
           inferences needed and allowed.........2119 
           investigate...........................656 
           issue waiver..........................1720 
           make order............................338  1752 
           order held arbitrary and capricious...2127 
           order psychiatric examination.........1355 
           plea, duty to change on contest.......2127 
           pre-trial conferences not authorized..2166 
           reopen hearing after appeal...........797 
           recusation of ........................2154 
           reports of investigative bodies, 
             improper use of.....................2111 
           retain Merchant Mariner's Document....603  753 
           separation of functions...............2167 
           specificity defective.................2129 
           take deposition.......................419  435 
 
  1.02   Administrative Procedure Act 
 
           applicability of......................385  417  454  1574 
           criminal proceedings not under........2158 
           degree of proof required under........830 
           deprivation of rights under...........678 
           interpretation of 5 USC 1004(c).......1425 
           manual on.............................637 
           notice and hearing....................1547 
           remedial nature.......................2167 
           statutory authority...................2004 
           timely notice, requirement of.........702 
 
  1.03   American Bureau of Shipping 
 
           loadlines.............................515  559  611 
 
  1.04   Bureau of Marine Inspection & Navigation 
           predecessor to CG.....................538 
 
  1.05   Casualty Investigation 
           not requirement for S & R action......2158 2166 
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  1.06   Commandant 
 
           act on appeal.........................656  840 
           ALJ, delegation of authority to.......656 
           amend appeal decision.................385 
           authority to act on appeal............656 
           authority to promulgate regulations...601  1955 
           decision final........................1160 1223 
           delegation of powers, lawfulness of...2153 
           direction to modify order.............1167 
           direction to remand...................1232 
           disapproval of Investigation Officer' 
             recommendation......................1476 
           duty to protect lives at sea..........706 
           finding of fact, duty to make.........714  752  1589 
           modify ALJ's finding or order.........328  395  399  421  440 
                                                 441  442  516  641  642 
                                                 1199 1259 1589 1749 1758 
                                                 1866 1965 2118 
           narcotics cases, duty relative to.....706  1955 1971 
           reopen hearing........................797 
           review by, basis of...................R 1  R 2  R 3  R 4  312 
                                                 329  440  441  442  680 
           right to increase ALJ's order.........570 
           right to demand case..................460 
 
  1.07   Coast Guard 
 
           action not final until after appeal...2157 
           delegation of powers, lawfulness of...2153 
           documents, right to revoke............338  806 
           duty of...............................436  438  450  451  453 
                                                 483  683  755  813  814 
                                                 818 
           duty of, narcotics cases..............307  338  486  670  680 
                                                 683  685  707  852 
           duty of rehabilitating criminals......450 
           duty to protect against moral 
             perversion..........................818 
           duty to protect lives.................491  670  680  683  684 
                                                 685  707 
           warning by............................1897 
 
  1.08   Consul 
 
           certification of foreign court record.1318 
           decision of, as prima facie correct...608  1265 1941 
           deposition of.........................2092 
           discharge by..........................1100 1124 1155 
           failure to complain to................1580 
           orders of, necessity for obeying......608  1155 1941 
           questioning by, as infringement 
             of rights...........................436 
           report of, no value when conflicting 
             with log entry......................1980 
           seamen, right to discharge............608  1100 
           waiver of right to....................2063 
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  1.09   Customs Officers 
 
           existence of as defense...............2016 
           regulation, relation to...............2070 
           to search.............................316  1790 1847 1906 1970 
 
  1.10   Depositions 
 
           admission of does not deny accused right 
             to confront and cross-examine 
             witnesses...........................2115 
           authority to take.....................419  435 
           of consul.............................2092 
           credibility...........................1980 2108 
 
  1.15   General Agency Agreement 
 
            discussed............................796 
 
  1.16   Immunity 
 
           general...............................2174 
 
  1.20   Investigating Officer 
 
           authority of..........................1970 
           cross-examination of person charged...2114 
           defective casualty investigation no 
             bar to hearing......................2158 
           delegation of powers, lawfulness of...2153 
           discovery, pretrial, Admin. Proc. 
             does not require....................2040 
           duty to notify appellant of 
             investigation.......................2043 
           errors in pleadings...................1848 
           examining psychiatrist, personal 
             opinion offered improperly..........2021 
           expected witnesses, no duty to divulge 
             prior to hearing....................2040 
           failure to swear to service of 
             notice of hearing...................1923 
           geographical limit....................1970 
           prefer charges........................1897 
           prejudice of, not shown...............2052 
           narcotics cases.......................1954 
           official notice of....................1558 
           tampering with evidence...............1862 
           to argue as expert....................1716 1760 
           to certify logbook....................903 
 
  1.25   Jones Act 
 
           applicability of, service under 
             shipping articles...................389 
 
  1.26   Judicial precedents 
 
           procedure, effect of..................2114 
           use of, negligence case...............586 
 
  1.30   Master 
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           abdication of responsibilities 
             to supervise pilot..................2124 
           absence from bridge as negligence.....2008 
           authority of..........................2098 
           discretion to sail "shorthanded"......2136 
           duties and responsibilities of........1910 1939 2098 
           duty to supervise helmsman............2008 
           duty to supervise pilot...............1891 1939 2101 
           employment of mates...................1910 1979 2033 
           employment of unlicensed officers.....1979 
           employment of unqualified pilot.......1974 
           general...............................527  531  674  808  862 
           misconduct when Rules of Road  
             violated............................2070 
           navigation, responsibility for  
             grounding...........................2113 
           negligence............................2004 
           licensed personnel, duty relative to..2033 
           log entries, form chosen by...........2117 
           oil discharges........................1986 
           orders of, obedience required.........2098 
           position defined by custom of the 
             sea by statute......................2098 
           relived by unqualified person.........1974 
           relationship with owner...............1979 
           responsibility of transferring 
             passengers..........................1990 
           sailing short handed..................1979 
           searches, authority to make...........2098 
           standard of care required.............1939 
           to discharge officers.................715 
           to discharge seaman foreign...........608 
           to dispose of liquor..................1713 
           to restrain seaman....................1824 
           to use weapon.........................425 
 
  1.34   Marine Board of Investigation 
 
           function..............................306  2174 
 
  1.40   Military 
 
           Vietnam, orders in....................1664 
 
  1.50   Officer 
 
           assault of............................1852 
           responsibilities of...................1887 
           standard of conduct required..........1887 
           use of force by.......................626 
 
  1.55   Regulations 
           authority to interpret................1999 
           authority to promulgate...............601  1999 
           constitutionality of, narcotics.......1959 
           construction of.......................349  601 
           hearing not forum to amend............1944 
           held to have force of law.............609  1944 
           negligence standards, set forth in....1515 
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           presumption of validity of............1999 
           radar observer, publication...........2074 
           renewal of license, discussed.........2062 
           statute contra........................R 4  1147 1463 
           substantive or procedural.............1574 
           violation of as wrongful per se.......1944 1999 2108 2158 
           violation of not charged..............1858 
 
  1.62   Search 
 
           authority to..........................740  827  1282 
           by Customs Officer....................1906 1970 
 
  1.63   Statutes 
 
           R.S. 4450 not "penal" or "criminal"...2049 2124 
           violation of a statute................2044 
           violation of as charge................1848 1858 
           violation of as matter of law.........1858 
           violation of as misconduct............1999 2061 
           violation of, not a defense...........1862 
 
  1.64   Subpoenas 
 
           failure to obey.......................1853 2063 
           not appropriate for respondent........1853 
           use...................................1416 2174 
 
  1.65   Stare Decisis 
 
           applied...............................586 
 
  1.85   Venue 
           arbitrary choice of...................2165 
           change of.............................1880 1934 
           request for, justifying...............2165 
           convenience of parties................2165 
           order to change.......................982  1033 1082 1266 1509 
                                                 1639 1784 1800 1826 1880 
           presumption of regularity in  
             selection...........................2165 
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2. PLEADINGS 
 
  2.01   Absence of allegation 
 
           general...............................1463 1471 1757 
 
  2.02   Amendment of 
 
           procedure, ALJ failure to observe.....442 
           proof in relation to specification....1851 1855 
           punitive element in...................338  345  586  701  730 
           purpose of............................338  345  402  455  460 
                                                 465  478  489  536  553 
                                                 586  631  644  651  689 
                                                 696  701  706  730  819 
                                                 880  912  1080 1361 1931 
                                                 1935 
           quality of record required in.........1862 
           regulations governing.................601  1946 
           remedial rather than penal............1931 
           reopening of cases, allowable.........1576 
           Sixth Amendment, applicability of.....678 
           Sixth Amendment not applicable........1873 
           statutory authority...................2004 
           sufficiency of evidence...............423  567  582  616  736 
                                                 740  1851 1855 1932 
           voluntary disregard of................1927 
 
  2.05   Bill of attainer 
 
           general...............................954 
 
  2.06   Burden of establishing defense 
 
           general...............................818  1558 
 
  2.07   Burden of going forward with evidence 
 
           prima facie case, effect on...........2153 
           provost courts........................512  622 
           Puerto Rican courts...................816  895 
           state and federal distinguished.......773  885 
           state courts..........................816  852  885  915  1085 
                                                 1446 1746 
           suspension of sentence................681  834 
           territorial courts....................785 
           vacated, held void ab initio..........811 
 
  2.08   Burden of proof 
 
           collision.............................362  385  866  1366 
           failure to join.......................434 
           narcotics.............................567 
           prima facie cause, effect of..........477 
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  2.10   Cause of action 
 
           failure to state......................379 
           provost courts........................512  622 
           Puerto Rican courts...................816  895 
           state and federal distinguished.......773  885 
           state courts..........................1446 1746 
 
  2.11   Contributory fault 
 
           general...............................362B 402  946  989  1011 
 
  2.25   Date 
 
           absence of............................616 
           correction of.........................380  384 
           sufficiently alleged..................1756 
 
  2.26   Date of offense 
 
           sufficiently alleged..................1756 
 
  2.27   Decisions 
 
           amended by Commandant.................1574 
           amended by Administrative Law Judge...1063 1073 
           based on hearsay alone, improperly....1579 
           based on whole record.................1981 
           basis for.............................385  455  652  653  1976 
           decision, delay in rendering..........1510 
           delay unexplained.....................1131 1138 1195 1216 1866 
                                                 1094 1912 
 
  2.29   Defective 
 
           absence of dates......................616 
           alleging conviction of offense only...854 
           cured by ALJ's decision...............886  1581 
           cured by guilty plea..................338  945 
           cured by proof........................782  1574 
           general...............................375  379  438  854  990 
                                                 1063 1153 1471 1579 1586 
                                                 1739 
           specification not supporting charge...1471 1481 
           violation of statute..................1471 
 
  2.30   Delay 
 
           in charging...........................1350 
 
  2.31   Deposit of document 
 
           distinguished from "surrender" and 
             "suspension"........................1717 
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  2.32   Dicta 
 
           use of, by ALJ........................381  385 
 
  2.33   Dismissal of 
 
           admonition in lieu of.................820 
           as bar to new hearing.................881  2155 
           duplicative...........................1031 1041 1076 1127 1234 
                                                 1537 
           general...............................375  379  881  956  963 
                                                 976  1007 1026 1027 1030 
                                                 1047 1055 1076 1103 1231 
                                                 1238 1504 1533 1547 1739 
           without prejudice.....................2155 
 
  2.34   Double jeopardy 
 
           amended specification.................379 
           application to administrative 
             proceedings.........................338  345  349  422  436 
                                                 507  701  981 
           application to property...............345 
           civil trial as........................338  345  422  507 
           continuation of hearing as............379 
           defective specification...............379 
           different degrees of proof, effect of.338 
           previous punishment as................349  1905 
           single act in violation of two  
             statutes............................338 
 
  2.35   Errors 
 
           corrected by evidence and findings....1859 2170 
           correction of held ministerial........1722 1878 
           cumulative, reversible................1028 
           delay in service, unreasonable........1883 
           delay unexplained.....................1866 1904 1912 
           delivered after lapse of 5 years......1339 
           delivery to defendant, requirement of.355  719  763  1068 1161 
           different degrees of proof, effect of.338 
           effective date of.....................719  763  1068 1161 1902 
           evidence, full disclosure of..........374 
           evidence to support, lack of..........381 
           found harmless........................1644 
           findings of fact, not to be in  
             opinion.............................1570 
           made on the record....................1585 1586 
           mailed to defendant's counsel.........857 
           need for preparation of appeal........1880 
           not prejudicial.......................1507 1878 
           not determinative of civil liability..586 
           omissions from........................1507 1114 1173 1218 
           opinion, function of..................1570 
           oral..................................1161 1473 
           properly given on record..............1585 
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           reasons for, absent...................1057 1114 1173 1218 
           rendered after 3 years................1131 1138 
           reversed when not based on substantial 
             evidence............................1982 
           review of limitations on..............329  385  389  421  425 
                                                 430  518  797 
 
  2.47   Lesser included offense 
 
           assault...............................2171 
           charged, without charging greater.....1576 
           example, not applicable...............1501 
           opportunity to present................1472 
           pollution case, amount spilled 
             irrelevant..........................1989 
           pollution cases, cleanup effort 
             irrelevant..........................1989 
           previous good record..................321  375  381  394  400 
                                                 404  410  414  416  425 
                                                 427  445  492  493  501 
                                                 727  547  581  601  640 
                                                 641  645  661  670  711 
                                                 717  771  782  804  814 
                                                 820  822  832  850  859 
                                                 862  864  870  877  898 
                                                 969  1335 1365 1369 1451 
                                                 1975 
           previous punishment...................350  375  429  434  578 
                                                 644  690  696  698  707 
                                                 741  781 
           prior Navy service....................307 
           probationary period, completion of....373 
           promise to rehabilitate, effect of....1374 
           provocation, assault case.............882  898  1043 1269 1324 
                                                 1335 1724 
           rape case.............................824 
           remaining ashore voluntarily..........516 
 
  2.52   Motions 
 
           against joinder of defendants.........435 
           ALJ, discretion in ruling on..........385 
           erroneous denial of, curing of defect.1981 
           options of party after denial.........1981 
           to dismiss............................362  363  379  380  385 
                                                 782  961  985  1030 1068 
                                                 1100 1166 1981 
           to disqualify ALJ.....................435  1441 
           to reopen hearing.....................479  792  797 
           to strike.............................517  881 
           to substitute evidence................773 
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  2.53   Mutinous conduct 
 
           affected by immediate restoration 
             to duty.............................1664 
           duty with no further misconduct.......1664 
           incitement of crew to disobedience....1664 
 
  2.54   Objections 
 
           necessity of specifying on appeal.....753 
           time of making........................435  563  714  1849 
 
  2.55   Opening statement 
 
           as evidence...........................806  908  954  1057 1059 
                                                 1747 1854 
           contents of, after plea of  
             "not guilty"........................554 
           evidentiary facts in, necessity of....532 
           exceeded what Investigating Officer 
             proved..............................1747 
           necessity of..........................442 
           prima facie case, necessity of  
             stating.............................532 
           shown not to have misled ALJ..........1747 
 
  2.56   Perjury 
 
           general...............................1063 
 
  2.57   Person charged 
 
           appearance by attorney only, ratified.1710 
           cross-examination of..................2114 
           deposition testimony of...............1710 
           not a compellable witness.............1710 
           right to testify, not denied..........2133 
           testimony may be used for findings....2117 
           testimony may fill gap in case........1721 
           witness, testifying as................2114 
 
  2.58   Pleadings 
 
           administrative proceedings............435  1305 1574 
           common law rules not applicable on 
             admissibility of....................1661 
           conformable to proof..................1661 2170 
           inartfully drawn, effect..............1974 
           necessary elements of offense only need 
             be alleged..........................1661 2171 2174 
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  2.59   Presumptions 
 
           employment of unlicensed mate.........1574 
           intent................................388 
           intention in desertion................1475 
           of excessive speed in fog.............461 
           of fault, based on statutory  
             violation...........................689  728  840  866 
           of fault, collision with anchored  
             vessel..............................583 
           of fault, collision with stationary 
             object..............................579  1131 2113 2126 
           of fault, in grounding................1565 2113 
           of guilt, based on possession of 
            narcotics............................530  567  617  631  634 
                                                 661  736  742 
           of innocence..........................327  370  401  446  529 
                                                 665  1152 1163 
           of knowledge, narcotics case..........511  530  555  567  617 
                                                 631  634  640  670  683 
                                                 686  735  810  815  827 
                                                 909  1163 1165 1178 1195 
                                                 1262 
           of negligence, in grounding...........328  1197 1200 
           of seaworthiness......................608  1638 
           of validity of regulation.............1999 
           proof contrary to.....................1576 
 
  2.60   Proposed findings 
 
           ALJ's ruling on.......................580 
           failure to make when inconsistent with 
             other proposed findings.............1758 
           failure to make when no finding to 
             contrary, matter not alleged and no 
             effort to prove.....................1758 
           irrelevant finding rejected...........1758 
           made other than in words proposed.....1758 
           necessity of ruling on by ALJ.........549  580  708 
           opportunity to  submit................422 
           rejection not error if acceptance to 
             party's detriment...................1758 
 
  2.61   Rehabilitation of criminals 
 
           duty in regard to.....................450 
           in prison.............................1211 
 
  2.62   Remedial proceedings 
 
           administrative proceedings............1999 
           general...............................825  912  916  943  944 
                                                 946  970  981  1065 1131 
                                                 1138 1143 1201 1392 1483 
           revocation or suspension as remedial 
             sanctions...........................338  345  1729 
           use of narcotics......................2135 
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  2.65   Res judicata 
 
           as to part of specification...........395 
           court-martial, conviction by..........798  800 
           foreign court, conviction by..........622 
           general...............................341  347  365  392  395 
                                                 422  436  506  561  707 
                                                 708  733  769  801  812 
                                                 816  845  885  895  940 
                                                 1064 1201 
           nolo contendere plea..................601 
           particular offense, limitation to.....395 
           previous conviction as................347  365  373  395  506 
                                                 601  733  769  812  814 
                                                 834  895  940  1028 1064 
           provost court, conviction by..........622 
 
  2.90  Specification 
 
           ambiguity, resolved...................2154 
           applicability of......................345  577  825  1426 
           conviction of narcotics offenses......1688 
           damaging a vessel, insufficent, alone.2129 
           defective.............................2124 
           defective, necessary element missing..2155 
           defective, two separate statements....2114 
           deficiency, uncertainty of orders.....2154 
           dismiss without prejudice.............2155 
           dismissal of against third party......2166 
           notice, sufficiency of................2124 2171 2174 
           one specification proved and other not 
             proved..............................2124 
           pleading consequences of collision....2129 
           purpose of............................2124 
           sufficiency of........................2124 2166 2174 
           service after 5-year lapse............1382 
           single statements, merged.............2155 
           two statements, merged................2114 
           vagueness.............................2124 
 
  2.100   Speculation 
 
           insufficient for......................1522 
           insufficient to support findings......1478 
 
  2.110   Statutes 
 
           charging violation of.................1574 1848 1858 
           construction of.......................349  417  435  583  601 
                                                 806  825  830  954 
           custom, effect of.....................322  724  782 
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  2.120   Wrongful 
 
           defined...............................436 
           failure to allege in specification....379 
           intent, relation to...................436 
           possession of narcotics...............437  723 
 
  2.126   Wrongfully 
 
           distinguished from willfully..........489 
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3. HEARING PROCEDURE 
 
  3.02   Accuser 
 
           credibility not disclosed.............1624 
           cross-examine, right to...............1534 
           impeachment of, necessity of proof of 
             conviction..........................1364 1420 
           Master's testimony has no greater 
             import than that of other witnesses.1736 
           necessity of identifying defendant....422 
           partial acceptance of testimony.......1122 1391 1405 1436 
           person charged not amendable to 
             subpoena............................1710 
           prejudice not shown...................1695 
           presence of...........................376  422  1388 
           previous identification by............1485 
           previous offenses of, shown on cross- 
             examination.........................846  2114 
           prior inconsistent statement..........1582 
           qualifications of expert..............1485 
           questioning of, by ALJ................550 
           questioning of, in absence of counsel.776 
           rejection of testimony upheld.........1722 
           reliability of, ship's officer........1717 
           right to confer with..................317 
           right to confront.....................678 
           right to confrontation with...........327  419  678  718  1364 
                                                 1370 1507 1534 1751 2148 
           right to subpoena.....................1156 1243 1309 1311 1394 
                                                 1406 
           subpoena jurisdiction.................1534 
           testimony inconsistent with injuries..1721 
           testimony of, by stipulation..........1595 
           unavailability of, procedure for......1727 
           unlicensed personnel not inherently 
             unbelievable........................1751 
           veracity of, to be challenged at 
             hearing.............................566 
           waiver of right to....................518  853  1219 1250 1315 
                                                 1406 
           waiver of right to cross-examine......1290 1291 
           waiver of cross-examination for 
             credibility.........................1679 
 
  3.03   Adjournment 
 
           should be to a day certain............1705 1900 
           notice of.............................2182 
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  3.05   Administrative Procedure 
 
           applicability of......................385  417  454  1574 
 
  3.06   Admiralty 
 
           procedure in, use of, review de novo..652  653  840  1946 1951 
 
  3.07   Admonished 
 
           appropriate order.....................2127 
           as precluding charge for some offense.820 
           failure to protest, effect of.........820 
           general...............................808  809  820  881 
           misconduct, proper order for..........2042 
 
  3.08   Advice by Investigation Officer 
 
           held not misleading...................1747 
           on service of change..................1747 
 
  3.10   Amended by Administrative Law Judge 
 
           general...............................1063 
 
  3.12   Attorney 
 
           authority ratified by party's 
             actions.............................1641 
 
  3.15   Board of Investigation 
 
           effect of.............................656 
           finding of, not admitted into  
             evidence............................2111 
           testimony before, use at later  
             hearing.............................2111 
 
  3.17   Burden of establishing defenses 
 
           general...............................818  1558 
 
  3.19   Burden of going forward with evidence 
 
           defense of intoxication...............560 
           failure to join.......................1558 
           narcotics case........................555 
           prima facie case, effect on...........477 
           I.O. may not reopen after resting.....2180 
 
  3.20   Burden of proof 
 
           collision.............................362  385  866  1366 2031 
           misconduct............................2070 
 
  3.30   Counsel 
 
           adjournment to obtain.................1727  2008 
           advice not to testify.................1582 
           appointing of.........................954 
           authority ratified by party's actions.1641 
           authority to appeal...................1120 
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           choice of.............................2155 
           Coast Guard officer...................776 
           duty to provide.......................1608 2089 
           failure to apprise of right to prior to 
             opening a casualty investigation, 
             not a bar to later suspension and 
             revocation proceeding where counsel 
             present.............................2004 
           in absentia proceedings, presence at..678 
           inadequacy of.........................466 
           lack of...............................306  327  359  377  416 
                                                 518  547  563  702  713 
                                                 740  853  1031 1038 1082 
                                                 2008 2093 
           may be waived.........................1577 2038 2093 
           minister acting as....................684 
           need not be a lawyer..................1577 
           nonprofessional.......................848  1212 1236 1275 1406 
           not authorized in absentia hearing....1705 
           nonprofessional, impedance of.........1576 
           notice of right to....................2026 
           permission to withdraw................379 
           qualifications adequately explained...1719 
           representation by as validating 
             testimony...........................678 
           right to confer with..................317 
           right to, explained to person charged.1712 
           right to, necessity of understanding..327  822  2038 
           right to, effectively explained.......2004 2008 2089 2093 2119 
           right to, not denied..................2008 2155 1587 
           right to present orderly defense......435 
           seaman acting as......................665 
           service of decision on when  
             authorized..........................1686 
           substitute for, consent to............714 
           testimony taken in absence of.........776  1343 1462 
           time to prepare defense...............317  435  503  530  702 
                                                 713 
           transcript, denial of right to use....532 
           waiver of, knowing....................2131 
           waiver of right to....................377  408  518  547  853 
                                                 899  943  978  1000 1031 
                                                 1052 1064 1082 1103 1118 
                                                 1142 1509 1543 1552 1577 
                                                 2038 2093 
           withdrawal of.........................975  1218 1612 
           withdrawal of, failure to continue 
             case, not denial of due process.....1612 
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  3.32   Cross-examination 
 
           conviction of crime as impeaching 
             credibility.........................773 
           failure to use, effect of.............565  952 
           forfeit of right to question..........825  991 
           government witnesses by Investigating 
             Officer.............................1576 
           impedance  of respondent's............1576 
           prior record impeachment..............846  1507 
           prior to hearing, effect of...........722 
           proper scope of ......................1405 
           representation by counsel.............1534 
           right to .............................327  637  678  718  722 
                                                 815  1041 1152 1174 1291 
                                                 1311 1534 
           right to IO to........................2180 
           right to as affected by stipulation...953 
           right to, waived by absence...........953 
 
  3.35   Date of hearing 
 
           importance of ........................480  751 
 
  3.36   Defense 
 
           dangerous condition of ship...........2006 
           denial of constitution rights.........2063 
           illness...............................2092 2117 
           weakened physical condition...........2010 
 
  3.37   Deposition 
 
           notice required to take...............2170 
 
  3.40   Disqualify Administrative Law Judge 
 
           bias and prejudice, must be real 
             to disqualify.......................1554 
           bias not shown........................1735 
           bias prejudice must be affimatively 
             shown...............................1554 
           failure to do in another case 
             not error...........................1751 
           hearing previous case, not basis 
             for disqualification................1554 
           motion to.............................1441 1554 1751 
           motion to must be addressed to 
             ALJ to be disqualified..............1751 
           motion to must be made in case 
             at hand.............................1751 
           motion to must be timely..............1751 
           no basis for..........................1554 1751 
           not required..........................1678 1751 
           prejudice of ALJ......................1704 
 
  3.41   Double jeopardy 
 
           general...............................379  701 
 
  ORIGINAL                           3-4 



  3.44   Due Process 
 
           adequate notice of hearing............1727 2179 2063 2182 
           amendment to specification, notice 
             provided by evidence................2041 
           defense, time to prepare..............435 
           denial of.............................435  603  742  1025 1098 
                                                 1168 1734 1741 2064 2168 
                                                 2179 
           denial of, use of foreign judgement.. 773 
           denial of, request for change of  
             venue...............................2165 
           corrections to transcript.............2168 
           elements of...........................338  1025 1489 1736 
           explanation of effect of guilty 
             plea, adequate......................2132 
           failure to continue as denial of......1612 
           guilty plea, effect of presence 
             of counsel..........................2132 
           no denial of..........................2138 
           opportunity to testify................678  985  1232 
           policy of Coast Guard as precluding...450  2179 
           prior record, use of..................1472 
           production of statements..............924 
           reopening after IO rests..............2180 
           right to under narcotics law..........1701 2179 
           specification introduced without 
             proper notice.......................603 
           venue, choice of......................2165 
           when party refused time to prepare....2063 
           witnesses, opportunity to call........1052 1734 2068 
           witnesses, opportunity to confront....678  1152 
           witnesses, opportunity to cross- 
             examine.............................327  422  678  718  776 
                                                 2114 
 
  3.48   Expeditious Proceeding 
 
           necessary ............................1727 
 
  3.50   Fair Hearing 
 
           denial of ............................338  450  503  518  603 
                                                 666  678  772  773  825 
                                                 1025 1038 1048 1052 1388 
                                                 1405 1472 1741 1747 1754 
                                                 2179 2180 
 
  3.55   Impeachment of the witness 
 
           Administrative Law Judge's witness....938 
           criminal record.......................773  1001 1055 
           general...............................2115 
           own...................................938 
           person charged........................1034 
           prior inconsistent statement .........1582 
           prior record..........................846  1507 
 
  3.56   Immunity 
 
           general...............................2174 
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  3.57   In absentia proceedings 
 
           absence from..........................2165 
           absence not an admission .............R 6  1540 
           absentee proceedings authorized.......1688 
           authorized............................1688 2182 
           constitutional rights, denial of .....496  603  678  903  953 
                                                 1006 1057 
           counsel, presence of, effect .........678 
           continuance ..........................1704 2182 
           default not an admission .............R 6  1540 
           evidence at ..........................355  678  743  1599 
           excuse for absence, inadequate .......1597 
           failure to present argument at........2167 
           failure to present evidence at........2167 
           hearing concluded.....................1467 2182 
           Investigating Officer aware that party 
             would not attend....................1747 
           involuntary absence, effect of .......603  678  716  772  1027 
           letter received prior to hearing......1518 
           log book entry, effect of.............1323 
           modification of charge by findings 
             inappropiate........................1579 
           mother, death of, as excuse...........1518 
           need for hospitaization not shown.....1727 
           notice, failure to give...............751 
           party has burden to show reason 
             for absence plea entered by  ALJ....351  390  792  1455 1599 
           place for.............................2165 
           pretrial conference not authorized....2166 
           proof needed..........................355  R 6 
           regulations authorizing...............464  466  825  856 
           regulations governing.................480  825  R 6  1741 
           service of charges....................1202 1741 
           statutory provision for, absence of...825 
           testimony good if counsel present.....678 
           when appropriate on remand............1518 
           witness, use of.......................1323 1599 
 
  3.58   Interpreter 
 
           counsel acting as.....................1456 
           lack of, as a defense.................503 
           necessity of official interpreter.....452 
 
  3.59   Investigating Officer 
 
           advice to party when serving charges..1741 1747 
           assaulted.............................984 
           aware that party would not attend.....1747 
           certification of documents, improper..1558 
           certification of logbook entries......903 
           conduct not improper..................1747 
           discovery, pretrial, Admin. Proceedure 
             Act does not require................2040 
           duties of.............................675 
           duty to notify appellant .............2043 
 
  ORIGINAL                           3-6 



           erroneous conclusion re defense.......1476 
           errors in pleading....................1586 
           examining psychiatrist, personal opinion 
             offered improperly..................2021 
           general...............................435  435A 789  988  1008 
                                                 1022 1035 1070 1091 1095 
                                                 1247 1353 1571 
 
  3.63   Judicial precedents 
 
           use of................................586 
 
  3.65   Laches 
 
           consideration given to claim of.......1514 
           Customs registration, claim based on..1514 
           defined...............................773  959  1017 1382 
           narcotics conviction..................1514 
           not applicable, hearing delayed.......1489 
           not applicable, service after 5-year 
             lapse...............................1382 
           not applicable, service after 10  
             years...............................1480 
           not applicable, service of decision 
             delayed.............................1489 
           prejudice, necessity of showing.......753  852  1038 1382 1480 
 
  3.66   Lesser included offense 
 
           charged, without charging greater.....1576 
           example, not applicable...............1501 
           general...............................926  1070 1076 1083 
 
  3.68   Marine casualty 
 
           prerequisite to hearing...............440  651 
 
  3.69   Motions 
 
           against joinder of defendants.........435 
           ALJ, discretion in ruling on..........385 
           to dismiss............................362B 363  379  380  385 
                                                 782  961  985  1030 1068 
                                                 1100 1166 
           to disqualify Administrative Law  
             Judge...............................435  1441 
           to open hearing.......................479  792  797 
           to strike.............................517  881 
           to substitute evidence................773 
 
  3.71   Notice 
 
           actual................................1574 2063 
           adequacy of...........................480  603  678  713  821 
                                                 1510 2004 2063 2100 2174 
           after plea of "not guilty"............554 
           amendment to specification............2085 
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           applies only to specific channels.....1565 
           constructive notice, sufficiency of...603 
           date and place of offense.............1556 
           date of hearing, not required.........1525 
           date of offense.......................616 
           erroneous.............................1460 
           inadequacy of.........................1169 1232 
           ineffective, improper venue...........2165 
           of decision...........................1068 
           of hearing, adequacy of...............435  480  530  634  678 
                                                 702  713  751  821  923 
                                                 953  972  991  996  1006 
                                                 1015 1063 1071 1202 1219 
                                                 1250 1254 1266 1289 1290 
                                                 1291 1292 1316 1448 1468 
                                                 1510 1525 1727 
           of hearing, insufficiency of..........1169 1232 1460 1468 
           place of offense......................1556 
           specification, sufficient.............385  460  616  782  830 
                                                 916  1002 1524 1533 1851 
                                                 1855 2013 
           standard of care......................1073 1093 
           surprise, absence of..................1529 
           theory of jurisdiction................1059 1747 2094 
 
  3.80   Person charged 
 
           appearance by attorney only, notified.1710 
           cross-examination of..................2114 
           deposition testimony of...............1710 
           not a compellable witness.............1710 2180 
           right to testify, not denied..........2133 
           testimony may be use for findings.....2117 
           testimony may fill gap in case........1721 
           witness, testifying as................2114 
 
  3.82   Place of hearing 
 
           general...............................825  1639 1683 
 
  3.83   Plea 
 
           explanation of effect of adequate.....2132 
           failure to enter......................867 
           guilty, effect of.....................2132 
           providence of.........................2060 
 
  3.85   Prejudice 
 
           ALJ's preconceived opinion............1200 1266 
           of Administrative Law Judge...........435  574  631  770  1200 
                                                 1266 1284 2089 2110 
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  3.86   Probation 
 
           act committed before service of decision 
             not a violation of .................R 9 
           completion of, effect ................373 
           denial of waiver......................1378 1389 
           punitive element, lack of ............338  345  586  701  730 
           purpose of............................356  375  404  631  683 
                                                 701  706  912  1131 1138 
                                                 1366 1755 
           revocation of.........................2018 
 
  3.87   Proved in part 
 
           specification.........................395  642  730  808  865 
 
  3.90   Recommendation 
 
           to close, rejected....................1476 
 
  3.91   Record 
 
           adequate..............................1679 1745 2061 
           defective.............................1705 
           of investigation, as evidence.........583  586 
 
  3.93   Remedial proceedings 
 
           administrative proceedings............825  912  916  943  944 
                                                 946  970  981  1065 1131 
                                                 1138 1143 1201 1392 1483 
 
  3.94   Reopening 
 
           after appeal .........................797  1127 1175 1188 1204 
                                                 1223 1253 1256 1426 1747 
           by remand.............................714  747  752  810  1114 
                                                 1119 1165 1169 1173 1194 
                                                 1232 1257 1273 1309 1311 
                                                 1407 1457 1460 1463 1468 
                                                 1471 1472 1477 1518 R 6 
                                                 1526 1530 1540 1750 
           denial ...............................1110 1127 1148 1175 1188 
                                                 1204 1219 1223 1241 1253 
                                                 1256 1291 1388 1426 1543 
                                                 1558 1622 1634 1641 
           denial, appeal limited to ............1426 
           general...............................385  435  460  466  479 
                                                 650  744  772  797  953 
                                                 969  1063 1082 
           granted...............................1268 1750 
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           grounds for not present...............1558 1754 2180 
           impropriety of........................1486 2180 
           limitation on orders..................1750 
           newly discovered evidence.............797  810  1426 1634 1641 
                                                 1650 1687 1787 
           petition insufficient.................1558 
 
  3.95   Senior Investigating Officer 
 
           presence of at hearing ...............753 
 
  3.96   Service of decision 
 
           addressee only........................1068 
           delayed ..............................1033 1038 1216 1263 1399 
           lapse of 5 years .....................1399 
           proof of required to revoke probation.1285 
 
  3.97   Service of seaman 
 
           de facto, jurisdiction under R.S.4450.1690 2156 
 
  3.98   Standard of conduct 
 
           at hearing............................380 
 
  3.99   Subpoena 
 
           for defense...........................2174 
           failure to obey ......................351  434  557  592  825 
                                                 1161 2063 
           not appropriate for respondent........1710 
           service of, forcible rejection........1469 
           unauthorized use......................1416 
           witnesses, right to...................1156 1243 1394 1406 2158 
 
  3.100  Table of average orders 
 
           not binding...........................1529 1711 2068 
           repeated offenses.....................1702 
 
  3.106  Transfer of hearing 
 
           general...............................778  982  1639 1750 
           representation by counsel.............1534 
           request for received after hearing  
             held................................1639 
 
  3.110  Venue 
 
           change of.............................982  1033 1082 1266 1509 
                                                 1639 
           change of, methods of obtaining.......1727 
           change of, not appropriate............1518 
           change of, request to ALJ.............1727 
           convenience of counsel, not relevant..1509 
           witnesses, availability of............1509 
           witnesses, convenience of.............1509 
 
  3.111  Witnesses 
 
           opportunity to call...................2154 
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4. PROOF AND DEFENSES 
 
  4.01   Absence 
 
           from..................................602  778 
           mental illness........................1540 
 
  4.01   Affirmative defense 
 
           illness as............................1706 
           must be presented to ALJ at hearing...1723 1728 2174 
 
  4.03   Aids to navigation 
 
           failure to utilize....................2153 
           ferryboat, in fog.....................2113 
           floating aids may not be used by them- 
             selves..............................2153 
           lack of...............................456 
           radar, use of.........................2113 
 
  4.04   Alibi 
 
           defense of............................419  829 
           not established.......................1679 
 
  4.05   Amnesia 
 
           general...............................1390 1511 
 
  4.06   Anchorage 
 
           collision in .........................2153 
           improperly laid out...................322 
 
  4.07   Arrest 
 
           by civil authorities..................340  351  361  434  763 
                                                 796 
           defense of............................340  351  361  434  763 
                                                 796  916 
 
  4.09   Breach of discipline 
 
           by others.............................861  1626 
 
  4.10   Brig 
 
           confinement in........................1533 
 
  4.11   Burden of establishing 
 
           general...............................818  1558 2183 
           is on defendant.......................818  2174 
           presumption...........................2173 
 
  4.12   Collective bargaining agreement 
 
           general...............................435  1008 
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  4.13   Collusion 
 
           discussed.............................1522 
 
  4.14   Conditional 
 
           threat to injure......................1271 1557 
 
  4.15   Conflicting 
 
           orders................................510 
 
 4.16   Confrontation 
 
           lack of ..............................1534 
 
  4.17   Counsel 
 
           adjournment to obtain.................2008 
           duty to provide, lack of..............2089 
           failure to apprise of right to prior to 
             opening a casualty investigation, not a 
             bar to later suspension and revocation 
             proceeding where counsel present....2004 
           inadequacy of.........................466 
           lack of...............................306  327  359  377  416 
                                                 518  547  563  702  713 
                                                 740  899  1280 1466 2008 
                                                 2093 
           lack of during examination of witness.2017 
           may by waived.........................2038 2093 
           notice of right to....................2026 
           right to, effectively explained.......2004 2008 2089 2093 2119 
           right to, necessity of understanding..2038 
           right to, not denied..................2008 
           waiver of, knowing....................2131 
           waiver of right to....................2038 2093 
 
  4.18   Course 
 
           inability to maintain.................402 
 
  4.19   Custom 
 
           discussed.............................322  724  782 
           existence of as defense...............2016 
           regulation, relation to...............2070 
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  4.20   Danger 
 
           discussed.............................489 
 
  4.25   Defense 
 
           dangerous condition of ship...........2006 
           denial of constitutional rights.......2063 
           failure to present, intoxication......713 
           failure to present, presence of  
           female................................563 
           illness...............................2093 
           necessity of presenting...............460  479  536  563  593 
                                                 602  714  1741 
           right to present......................435 
           weakened physical condition...........2010 
 
  4.27   Delay 
 
           in bringing charge....................1350 
           in holding hearing....................577  770  773  794  812 
                                                 814  845 
 
  4.28   Denial 
 
           of constitutional rights..............327  338  419  450  496 
                                                 678  718  950  954  972 
                                                 1120 1443 1448 
 
  4.29   Desertion 
 
           attempt to rejoin ship................2003 
           clothing removed from ship, effect of.2003 
           defense, medical treatment............2003 2032 
           discharge by chief engineer...........1526 
           elements of ..........................2003 
           fatigue, not a defense................2003 
           illness...............................2032 
           intent................................2003 
           log entry as evidence.................2032 
           not justified by union agreement......2032 
           removal of personal effects, effect  
             of..................................2003 
           violation of shipping agreement.......2032 
 
  4.30   Discharge 
 
           by Consul.............................608  1100 1124 
           by officer............................1526 
           defense to desertion..................1475 
           maltreatment, as basis for............435 
           offenses committed after discharge....310  337  389  491  493 
                                                 545  590  790  864  1233 
           of officers, by Master................715 
           when entitled to......................435  1642 
 
  4.32   Due process 
 
           adequate notice of hearing, no denial.2063 
           amendment to specification, notice pro- 
           vided by evidence.....................2041 
  ORIGINAL                           4-3 



           denial of.............................1558 2064 
           when party refused time to prepare 
             defense.............................2063 
           witnesses, opportunity to call........1052 1734 2068 2148 
           witnesses, opportunity to confront....2148 
 
  4.33   Failure 
 
           to join...............................1558 
           to present at hearing, effect of......1752 
           to present, due to intoxication.......713 
           to present, effect of.................466 
 
  4.35   Fear of bodily harm 
 
           discussed.............................351  608  1008 1265 1276 
                                                 1552 
 
  4.36   Frameup 
 
           discussed.............................952  1262 1274 1302 1522 
 
  4.37   Fraudulent conduct 
 
           by owner's representative.............380 
 
  4.39   Ignorance of consequences 
 
           as defense............................514 
 
  4.40   Illness 
 
           general...............................1100 1124 1128 1146 1181 
                                                 1244 1284 1289 1460 1533 
                                                 1547 1601 1611 1706 
           asserted first time on appeal.........1611 
 
  4.42   Inability 
 
           to control vessel at lower speed......461 
           to work...............................1526 
 
  4.43   Inevitable accident 
 
           defense of............................461  579  583 
 
  4.45   Injury 
 
           as defense............................1128 
 
  4.47   Insanity 
 
           defense of............................365  387  430 
 
  4.48   Intent 
 
           lack of...............................340  451  770  1443 1447 
                                                 1557 
           desertion case........................508  1118 1124 1132 1415 
           proved................................1128 
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  4.50   Intervening negligence 
 
           defense of............................360 
 
  4.55   Intoxication 
 
           adequacy of testimony.................2078 2170 
           discussed.............................1275 1439 
           failure to perform duties, due to.....2050 2078 2099 
           offenses resulting from...............2028 
 
  4.56   Jurisdiction 
 
           in absence of casualty................2166 
           absence from investigation............1091 
           acting under authority of license.....328  338  361  385  389 
                                                 460  491  493  700  824 
                                                 854  864  985  1007 1030 
                                                 1069 1077 1400 1510 1618 
                                                 1627 2072 2104 2126 2131 
                                                 2162 2169 
           "acting under authority" federal license 
             a continuing prerequisite of 
             state license.......................2039 
           applicant for license renewal.........2062 
           application for original license, not 
             acting under authority..............2025 
           application for new document..........1381 
           articles, misconduct after signing  
             off.................................310  389  491  493  545 
                                                 590  790  864  1233 
           ashore................................315  338  361  750  754 
                                                 790  795  796  916  935 
                                                 981  1042 1142 1183 1244 
                                                 1248 1618 
           ashore, questionable assumption of....1295 
           assistant engineer's continued refusal to 
             obey chief engineer's orders........1627 
           assumption of, policy concerning......349  361 
           charge and specification, must designate 
             basis...............................2025 
           charge sheet error not critical.......1468 
           condition of employment...............2094 2162 
           "condition of employment" test, 
             nature of work......................2072 
           contract establishing.................2162 
           conviction, date of...................954 
           criterion, performance of seaman 
             functions...........................1510 2169 
           dependent only on terms of statutes...1678 
           discharge, misconduct after...........310  337  389  491  493 
                                                 545  590  790  864  1233 
           document under suspension.............1277 
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           duty of ALJ to determine..............376 
           employment, condition of..............1030 1131 1233 1281 1388 
                                                 1400 1427 1510 2039 
           establishment of......................376  1889 2104 
           evidence of, received after closing 
             of case.............................376  460 
           Dietze v. Siler, as basis of finding that 
             Section 214 jurisdiction is lacking.2069 
           Dietze v. Siler, discussed............2071 2073 2079 2090 
           federally licensed pilots, prohibited 
             action need not be "under authority 
             of" 46 USC 214......................2039 2079 2090 
           lacking under 46 USC 239, because 
             "condition of employment" not shown.2069 
           license, acting under authority of....460  854 
           no independent authority under R.S.  
           4440..................................2072 
           notice of ............................2094 
           pilots................................376  700  1131 1510 1933 
                                                 2090 2071 2073 2079 
           pilots, 46 USC 214 provides independent 
             jurisdictional basis from 46 
               USC 239...........................2039 
           proof, sufficiency of.................459  1558 1723 
           reasonable cause, lack of.............1517 
           rejoin................................1005 1076 1083 1125 1216 
           public vessels........................1475 
           regulations, violation of as charge...1427 1463 1471 R-4 
           right to raise question at any time...460 
           service of charges....................1202 
           smuggling statute, as basis for  
             action..............................839  854 
           Soriano v. U.S., discussed............2039 
           state pilots..........................2094 
           statutory limitation..................1161 1400 
           surrendered document..................1566 
           test of...............................795  1381 
           theory of, not litigated..............2094 
           timeliness of appeal..................1161 
           title 52, R.S.limited to..............1427 
           tugboat not inspected, service on.....1281 
           violation of statute or regulation....408  491  796  R-4 
           violation of Title 52, Revised Statutes, 
             not requiring action under authority 
             of license..........................2088 
           voided document.......................1566 
 
  .57    Labor dispute 
 
           discussed.............................349  435 
 
  .58    Lack of knowledge 
 
           narcotics cases.......................375  412  437  462  500 
                                                 670  712  740  909  810 
                                                 827  1081 1163 1165 1178 
                                                 1189 1195 1262 1273 1569 
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  4.60   Log entries 
 
           absence of............................698  2099 
           admissibility of......................2028 2037 2050 
           business records......................2115 
           confirmation of.......................2065 
           corroborating evidence, need for......2028 
           corroborative evidence................2092 
           deck log..............................2092 
           duty of ALJ to read...................2028 
           entries not required by law...........2133 
           exception to hearsay rule.............2028 
           failure of substantial compliance.....2056 
           failure to make.......................2034 
           form of, discretion of Master.........2117 
           intoxication, insufficient to prove...2037 
           not in compliance with 46 USC 702.....2115 
           not made in compliance with 46  
             USC 702.............................2056 2092 
           prima facie case, establishment of....2037 2068 2078 2117 
           requirements regarding................2034 
           rules governing use...................2117 
           statutory compliance with law.........2028 
 
  4.64   Medical care 
 
           required..............................979  1543 
 
  4.67   Memory 
 
           loss of...............................1511 
 
  4.68   Meniere disease 
 
           as a defense..........................973 
 
  4.70   Mental 
 
           as a defense..........................1540 
 
  4.71   Misleading actions 
 
           of master.............................380 
 
  4.72   Mistake of law 
 
           discussed.............................608 
 
  4.73   Mistaken identity 
 
           discussed.............................1162 
 
  4.74   Narcotics cure 
 
           cure, meaning of......................2135 
           evidence of...........................1402 
           use of, grounds of revocation.........2135 
 
  4.75   Nature of charges 
 
           failure to comprehend.................377 
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  4.80   Necessity of presenting 
 
           defense at hearing....................460  479  536  563  593 
                                                 602  714  1752 
           to rule on............................1475 
 
  4.81   Not established 
 
           to charge "failure to join"...........1722 
           by statement in log...................1706 
 
  4.82   Not timely 
 
           when presented first time on appeal...1752 
 
  4.83   Offense committed ashore 
 
           discussed.............................497  521  576  590  697 
                                                 750  754  1421 
 
  4.85   Ordered off watch 
 
           as a defense..........................1231 
 
  4.86   Overtime pay 
 
           as discussed..........................1133 1285 
 
  4.87   Persuasiveness 
 
           lack of...............................1643 
 
  4.89   Picket line 
 
           as discussed..........................1008 
 
  4.90   Pilot 
 
           Dietze v. Siler.......................2071 2073 2079 
           46 USC 214, authority to revoke or suspend 
             license.............................2039 
           jurisdiction, not dependent on "action 
             under authority"....................2045 
           jurisdiction over.....................2090 2091 
           jurisdiction over actions, need not be 
             under authority of federal license..2039 
           jurisdiction over, on foreign ship....2071 2073 2079 
           Master's duty to supervise............2124 
           Master, relations with................2153 
           negligence of.........................2116 
           presence of...........................417  531  830 
           presumption of knowledge..............2124 
           revocation of federal license, not 
             regulation of state pilotage........2045 
           Soriano v. U.S., discussed............2039 2045 
           state license requires federal  
             license.............................2039 
           suspension of other documents held by.2030 
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  4.95   Prima facie case 
 
           circumstantial evidence, effect of....379 
           conclusiveness of.....................328  390  489  2177 
           conviction by court-martial...........800 
           conviction in federal court...........341  785 
           conviction in foreign court...........998  1154 1318 1421 1440 
                                                 2001 
           conviction in territorial court.......785 
           default in appearance, insufficient...R 6  1540 
           employment of unlicensed mate.........1574 
           established by log entries............1668 
           established by voyage records.........1722 
           establishment of, effect..............477  555  665  897  2177 
           evidence necessary for findings.......1722 2171 2177 
           failure to establish..................1579 
           failure to join.......................1558 
           grounding.............................699  1565 
           in absentia hearing, required.........R 6  1540 
           log entries, sufficiency of...........346  355  370  374  390 
                                                 972  1108 1118 1129 1152 
                                                 1172 1221 1244 1254 1265 
                                                 1285 1293 1301 
           log entry as..........................1706 
           log entry not establishing............1629 1736 
           meaning under 46 CFR 5.30.............2077 
           narcotics, established by finding in 
             party's room........................1680 
           not destroyed by seaman's reply to 
             log entry...........................1704 
           not established by proof of facts 
             compatible with innocence, without 
             permissible inference...............1671 
           opening statement.....................532 
           party's testimony may fill gaps.......1721 
           possession of narcotics as  
             constituting........................316  331  555  567  634 
                                                 640  661  665  670  683 
                                                 736  742  785  1163 1165 
                                                 1195 
           proved by records.....................1728 
           refutation of, evidence needed........430  511  683  686  897 
                                                 2082 2177 
           sufficiency of evidence to establish..346  355  361  374  379 
                                                 430  492  637  655  713 
                                                 2037 2153 2177 
           sufficiency of evidence to establish 
             narcotics...........................477  555  567  631  634 
                                                 661  665  742  785 
           testimony by interested party, 
             as overcoming.......................511 
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           uninspected vessels, unlicensed mate..1574 
           unrebutted............................1177 2153 
 
  4.96   Prejudice 
 
           of ALJ, not shown.....................2110 
           of witness............................1315 
 
  4.97   Present intent 
 
           lack of (assault) ....................1557 
 
  4.99   Proof 
 
           beyond reasonable doubt...............338  345  362  399  402 
                                                 404  408  409  455  546 
                                                 582  595  616  736  740 
                                                 791  810  816  821  827 
                                                 830  862  885  953  1011 
                                                 1044 1376 1380 
           burden of.............................362  401  567  761  1366 
                                                 1392 1547 2011 2173 2177 
           burden of, misconduct.................2070 
           certified copy of court order as......1616 
           degree required.......................338  345  362  380  381 
                                                 389  399  402  408  409 
                                                 546  581  595  599  661 
                                                 730  736  740  742  791 
                                                 798  810  816  821  827 
                                                 830  862  885  953  1044 
                                                 1346 1392 1679 2011 2097 
                                                 2171 2177 2183 
           degree required, Administrative procedure 
             Act.................................830  1011 1044 
           necessity of corresponding to charge..1481 
           necessity of corresponding to 
             specifications......................581  730  830  944  1228 
           reliance on another...................1413 
           relieved of watch.....................1231 
           seaman's intoxication, belligerence not 
             a defense to assault by officer.....1626 
           sickness..............................325  366  398  979  984 
                                                 1100 1124 1128 1146 1181 
                                                 1244 1284 1289 1533 1547 
                                                 1601 
 
  4.100  Self defense 
 
           assault...............................377  403  405  425  458 
                                                 479  487  605  641  669 
                                                 704  717  756  757  783 
                                                 791  794  797  802  821 
                                                 834  847  864  869  877 
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                                                 899  902  910  913  960 
                                                 977  993  1003 1005 1006 
                                                 1010 1041 1064 1067 1069 
                                                 1087 1127 1141 1167 1188 
                                                 1212 1217 1233 1247 1298 
                                                 1326 1409 1429 1431 1498 
                                                 1500 1542 1552 1588 1640 
                                                 2010 2171 2185 
           at sea, contrasted with law ashore....450 
           burden on party to prove..............1640 
           credibility issue.....................1127 1326 1368 1431 2148 
                                                 2171 
           duty to retreat not found.............1588 
           elements of...........................823  2180 
           escape route's availability does not 
             require retreat.....................1588 
           evidence of, lacking..................1549 2185 
           evidence of prior wound...............1478 
           excessive force.......................910  925  993  1006 1043 
                                                 1051 1141 1188 1217 1279 
                                                 1298 1322 1327 1392 1459 
                                                 1479 1498 1500 1640 2010 
                                                 2185 
           excessive force, absence of...........1247 1552 1558 2185 
           fear of unseen weapon.................1233 1306 2171 
           justified, dangerous weapon...........1247 
           not proved............................1600 1632 1633 2148 2171 
           proof of..............................1429 
           reasonability of means................1552 
           reflex action caused kick.............1237 
           retreat, obligation to................397  726  729  732  805 
                                                 822  1552 1588 2010 
           right to arm oneself..................397 
           right to retaliate after assault......858 
           termination of danger.................1069 1167 1227 1307 1308 
                                                 1640 
           unjustified after hit with ruler......1298 
           use of deadly weapon to repel assault.869  910  913  924  925 
                                                 938  993  1051 1212 1217 
                                                 1279 1479 1500 1542 
 
  4.105  Sickness 
 
           defense of ...........................2032 
           narcotics cases.......................314  319  323  325 
 
  4.110  Statute of limitations 
 
           applicability of......................2064 
           does not fully define defendant's  
             rights..............................2064 
           general...............................345  577  825 
           R.S 4450. not "penal" or "criminal"...2049 
           violation of a statute................2044 
           violation of, as misconduct...........2061 
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  .113   Stipulations 
 
           general...............................385  455  616  955  959 
                                                 961  1009 1036 1078 1095 
                                                 1124 1193 1212 1213 1305 
                                                 1313 1980 
           probative value.......................2173 
           use of................................1671 2173 
 
  .120   Time 
 
           to prepare defense, lack of...........317  435  460  503  530 
                                                 702  713  1110 1543 1609 
 
  .130   Transcript 
 
           denial of use of......................532 
           held adequate.........................2013 
 
  .140   Transportation 
 
           lack of...............................1284 
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5.  EVIDENCE 
 
  5.01   Absence of 
 
           general...............................1504 
 
  5.02   Acquittal by federal court 
 
           conclusiveness of.....................529 
 
  5.03   Admission 
 
           additional evidence, right to produce.466  479 
           conclusiveness of.....................446  978  1007 1079 
           corroborated..........................1494 2065 
           distinguished from confessions........446 
           during Coast Guard investigation......2026 2035 
           during doctor's examination...........1485 2026 
           general...............................2026 
           opinion...............................1485 
           person charged, made by...............2013 
           plea of guilty........................2060 
           reputation............................1485 
           used to impeach.......................1913 
           use of, by Investigating Officer......379  1014 
 
  5.08   Best evidence 
 
           general...............................670  1872 
 
  5.11   Business entries 
 
           rule..................................1864 
 
  5.12   Circumstantial 
 
           general...............................379  392  582  661  1014 
                                                 1485 1930 
           inferences............................1561 1906 2173 2174 2177 
           use of................................462  1930 
 
  5.13   Complainant 
 
           general...............................891 
 
  5.14   Complaint 
 
           admissibility.........................1052 1147 1168 1174 1185 
                                                 1228 
           date and source of, as relevant.......1757 
           failure of recipient of threat 
             to make.............................1580 
           failure to disclose source of.........349 
           lack of formal complaint..............349 
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  5.16   Conflicting 
 
           between documents and testimony.......1619 2030 2037 2097 
           not resolved..........................1580 2183 
           testimony.............................1368 1391 1437 1750 1756 
                                                 2172 
 
  5.17   Confessions 
 
           distinguished from admissions.........446 
           lack of evidence......................1456 
           lack of evidence concerning...........677 
           nolo contendere plea as...............601 
 
  5.18   Consular reports 
 
           admissibility of......................346  436  467  1038 1980 
           appended documents, admissibility.....361 
           foreign court record..................1466 
           held substantial evidence.............520   975  1318 
           report of, no value when contradicted 
             by logbook..........................1980 
           so called.............................1079 
           weight of.............................361  379  1154 
 
  5.21   Corroborating 
 
           complainant's testimony not needed....1485 
           general...............................938  945  952  971  997 
                                                 1001 1006 1014 1016 1053 
                                                 1115 1174 1185 1248 1276 
                                                 1299 1316 1485 1508 1516 
           lack of...............................1168 
 
  5.22   Courts-martial 
 
           conviction by, prima facie case.......800  1028 
           held not a federal court..............798 
           wrong record..........................1028 
 
  5.23   Credibility of evidence 
 
           affected by intoxication..............1266 
           ALJ determination upheld unless 
             clearly erroneous...................2108 
           determination by ALJ, accepted........1736 2082 2097 2108 
           determination by ALJ, rejected........945  1014 945  956  1194 
                                                 1238 1319 1370 1436 1478 
                                                 1862 1922 
           determined by ALJ.....................329  385  389  446  457 
              467    511    546    555    574    582    670    710    750    
              756    785    796    810    846    890    911    924    938     
              944    956    958    960    994    999   1003   1010   1022    
             1029   1041   1053   1069   1094   1096   1100   1118   1127    
             1158   1162   1175   1176   1178   1186   1190   1194   1221    
             1238   1241   1248   1288   1290   1297   1328   1340   1367    
             1376   1474   1487   1490   1507   1516   1521   1545   1557    
             1569   1578   1624   1646   1735   1736   1903   1922   1931 
             1952   1953   1961   1964   1997   2003   2006   2007   2023    
             2030   2032   2052   2068   2078   2082   2097 
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           eyewitness testimony and a contemporane- 
             ous voyage record as substantial....1756 
           failure to determine..................512  1028 1046 1047 1050 
                                                 1072 1087 1100 
           failure to evaluate...................1165 1194 1218 1238 1285 
                                                 1526 
           Investigating Officer witness,  
             rejected............................1297 
           lack of...............................1478 1879 
           method of attacking...................1420 
           minor discrepancies...................924  1014 1437 1516 1569 
           reject by ALJ, effect................ 1571 1862 1922 
           reject on appeal......................1580 1582 1922 
           test of...............................467  938  945  1679 
 
  5.24   Criminal liability 
 
           evidence of, referral to Justice Dept.681 
 
  5.25   Course recorder 
 
           use of in evidence....................1570 
 
  5.26   Court record 
 
           admissibility of prior testimony......1580 
           admissibility of......................1534 
           authority to take.....................419  435 
           certified copy of as proof............419  435  606  722  818 
                                                 1615 1734 1918 
           counsel's presence....................1174 1185 
           handling of on the record.............1578 
           interrogatories.......................1001 
           interrogatories, cross................1534 
           interrogatories to be settled on 
             the record..........................1705 
           of person charged.....................1266 1710 
           presence of other witness.............1168 
           reading of other Admin. Law Judge.....435 
           reliance on...........................1534 
           remand to obtain......................1526 
           substantial evidence..................905  920  952  986  1094 
                                                 1185 1346 1461 
           waiver of objections..................1364 1578 
           written application to take, 
             necessity of........................606 
 
  5.27   Customary practice 
 
           existence of as defense...............1961 
           general...............................2030 
 
  5.28   Deposition 
 
           ALJ authorized to take................419  435 
           admission of does not deny accused 
             right to confront and cross-examine 
             witnesses...........................2115 
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           credibility...........................905  920  944  1094 1346 
                                                 1980 2108 
           notice required.......................2170 
           testimony by..........................1710 
 
  5.29   Disclosure 
 
           of evidence, general..................1980 2040 
 
  5.30   Discovery 
 
           failure to obtain evidence for 
           respondent............................1257 1285 1309 1311 
 
  5.31   Disregard of 
 
           by Administrative Law Judge...........1582 1737 2183 
 
  5.32   Discrepancies 
 
           minor.................................1437 1516 1532 2183 
 
  5.33   Documentary 
 
           conflicts in..........................1619 2030 2047 2097 
           to be read by ALJ.....................1582 
           duplicate originals...................795 
 
  5.34   Expert 
 
           Investigating Officer as..............1716 
           psychiatric...........................1485 
           qualification of......................1485 
           testimony.............................385  398  544  730  825 
                                                 1986 2021 2030 
           testimony, weight of..................544  558  730 
           witness...............................1160 1412 1986 
           witness, failure to qualify...........1485 
 
  5.35   Failure to subpoena 
 
           general...............................1935 
 
  5.36   Federal rules 
 
           applicability.........................376  381  422  718  2185 
                                                 2183 
 
  5.37   Foreign judgement 
 
           conclusiveness of.....................1318 
           hearsay rule, applicability of........773  1901 
           prima facie evidence of facts therein.1901 
 
  5.38   Guilty plea 
 
           ALJ should enter "not guilty" plea if 
             guilty plea appears to be  
               improvident.......................2107 
           effect, duty to ALJ to explain fully..2107 
           effect on presentation of evidence....1707 
           error to accept improvident guilty  
             plea................................2107 
           improvidently entered.................2107 
           withdrawn.............................811 
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  5.39   Hearsay 
 
           admissibility of in hearing...........1864 1865 
           alone, insufficient...................1932 
           applicability of rule to admissions...467 
           business entries rule.................1864 
           consideration of, by ALJ..............565  1564 1567 1704 1745 
                                                 1750 1861 2021 2050 2082 
           disregard of..........................1174 1636 1755 
           exception to rule, effect of..........1864 
           exceptions to rule, necessity.........718  787 
           exceptions to rule, trustworthiness...718  787 
           foreign judgments.....................773  2001 
           foreign law...........................1901 
           general...............................361  370  379  422  466 
                                                 467  546  637  718  773 
                                                 787  815  819  821  1381 
           hearsay alone insufficient............1579 2021 
           held reliable.........................1704 
           improper log entry as.................1865 
           inadmissible hearsay..................1755 
           inadmissible where declarant is 
             readily available...................2061 
           log entries as exception to rule......1932 
           necessity of corroboration............637  2063 
           not sufficient basis for finding......1579 1721 1745 
           official documents....................1755 
           probative value of....................467  637 
           procedural issue......................1704 
           regular course of business entries....1642 1755 1864 2001 
           reply to log entries as...............1861 
           rule stated...........................1677 
           spontaneous exclamations..............890  1364 1520 
           substantial evidence, lack of.........1381 2183 
           substantiated evidence, lack of.......1579 
           testimony as to log entry.............1755 
 
  5.40   Homosexual acts 
 
           circumstantial........................1561 
 
  5.41   Hospital records 
 
           admissibility.........................1170 1677 
 
  5.42   Inadmissible 
 
           evidence in separate actions must be 
             kept separate.......................2158 
           general...............................385  2183 
 
  5.43   Identification 
 
           alibi.................................2110 
           alibi rejected........................1239 1241 
           of documents..........................1721 
           of exhibits...........................2185 
           regulation authorizing................2008 
           person charged........................1918 
  ORIGINAL                           5-5 



  5.44   Indict 
 
           failure to, narcotics case............1236 1273 
 
  5.45   Indictment 
 
           dismissed on motion, effect of........1201 
           errors on caption.....................1468 
           plea of nolo contendere...............601 
 
  5.46   Inferences 
 
           based on self-contradictory testimony.1022 
           basis in fact for, necessity of.......747  960 
           circumstantial evidence...............1561 2173 2174 2177 
           consideration of an appeal............699 
           different, possible...................1081 
           evidence in separate actions must be 
             kept separate.......................2158 
           general...............................698  699  747  1022 1074 
                                                 1081 
           most probable.........................1074 
           reasonable............................1178 1189 1195 1262 
                                                 2085 
           use of when evidence is conflicting...698 
 
  5.47   Information 
 
           criminal information..................422  2124 
 
  5.48   Intoxication 
 
           adequacy of testimony.................2078 
           caused by drugs.......................1851 
           credibility...........................2028 2108 
           specification not supported by log 
             entry...............................1860 
           sufficiency of........................1700 1701 
 
  5.49   Investigation record 
 
           use of as evidence....................402  583  586  906  955 
                                                 1009 1078 1313 
 
  5.50   Investigating Officer 
 
           as expert.............................1760 1716 
           discovery, pretrial, Admin. Procedure Act 
             does not require....................2040 
           duty to notify appellant of investi- 
             gation..............................2043 
           examining psychiatrist, personal 
             opinion offered improperly..........2021 
           expected witnesses, no duty to divulge 
             prior to hearing....................2040 
           general...............................460 
           person charged, cross-examination.....2114 
           prejudice of, not shown...............2052 
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  5.51   Judgment of conviction 
 
           foreign court.........................773  1440 1769 1770 2001 
 
  5.52   Jurisdiction 
 
           acting under authority of license 
             at time of alleged offense..........2104 2144 
             federal license.....................2039 
             general.............................2131 
             necessary...........................2072 
             or documents........................1890 1894 1933 1944 
             not proved..........................1885 
             not relevant in narcotics use.......2135 
           application of 46 USC 239(b)..........1944 
           ashore................................1889 1890 2144 
           condition of employment...............1862 1890 1906 2126 2136 
           establishment of......................1889 
           general...............................376  460 
           hazardous material....................1944 
           lack of, for failure to prove seaman 
             served..............................1923 
           maritime and territorial jurisdiction, 
             extension to U.S. vessels...........1863 
           narcotics.............................1918 
           party must serve under authority of 
             document at time of alleged offense.1890 
           right to raise at any time............1923 
           "service" under license...............2131 
           specificity of, on appeal.............1878 
           stipulation as to service as pilot 
             insufficient to prove service.......1885 2131 
           testimony by, admissability of........1958 
           Title 52, Revised Statutes, limited  
             to..................................1944 
           void Shipping Articles, effect of.....1862 
 
  5.53   Leading question 
 
           general...............................437  821  1218 
 
  5.54   Letter 
 
           admissible............................1212   1257 
 
  5.55   Lie detector 
 
           test, results rejected................1502 
 
  5.60   Log entries 
 
           absence of, as a defense..............698  1120 1147 1237 1646 
                                                 1980 
           absence of, not fatal.................1561 1618 2099 
           absence of, prejudicial...............1980 
           accepted over testimony...............967  1082 1129 1486 
           admissibility of......................346  355  361  718  787 
                                                 792  815  1528 1736 1748 
                                                 1952 2028 2037 2050 
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   .60   Log entries 
 
           absence of, as a defense..............698  1120 1147 1237 1646 
                                                 1980 
           absence of, not fatal.................1561 1618 2099 
           absence of, prejudicial...............1980 
           accepted over testimony...............967  1082 1129 1486 
           admissibility of......................346  355  361  718  787 
                                                 792  815  1528 1736 1748 
                                                 1952 2028 2037 2050 
           alteration of.........................1865 
           as not a prima facie case.............1629 1739 
           as of 2 PM not proof of later events..1714 
           as previous punishment, consideration  
             of..................................698  711 
           authenticity of, certification........718  903 
           business entries......................1864 
           business records form of, discretion 
             of Master prima facie case, meaning 
             of rules governing use..............2117 
           certification of copies, lack of......1518 
           confirmation of.......................2065 
           copies, requirements for..............1579 
           copy to offender in FTJ cases.........1727 
           corroborating evidence need for.......374  952  2028 
           corroborative evidence................1053 1394 1870 1897 2092 
                                                 2170 
           deck log..............................2092 
           deficient if dated and timed prior 
             to offense..........................1748 
           drafts and load line position, prima 
             facie evidence......................1697 
           duty of ALJ to read...................1582 2028 
           effect of reply to....................1706 1737 
           erasure of............................680 
           error not prejudicial.................1522 
           exception to hearsay rule.............1049 1056 1068 1152 1364 
                                                 1677 1755 1864 1876 1932 
                                                 2028 
           failure does not preclude  
             admissibility.......................2028 
           failure to answer.....................1329 1643 
           failure to join.......................1727 
           failure to make.......................831  1073 1120 1126 1198 
                                                 1348 2034 
           failure to read to party..............1736 1864 1922 
           failure of substantial compliance.....1862 1864 1865 2056 
           false entries.........................1126 
           if not made in substantial compliance 
             with 46 USC 702 does not constitute 
              prima facie case...................2115 
           improper, not relied on by ALJ........1883 
           inference from........................1556 
           insufficiency of......................1068 1079 1119 1133 1154 
                                                 1222 1254 1375 1399 1952 
           insufficiency of, not material........1493 
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           insufficient..........................1714 1748 2144 
           intoxication, sufficient to prove.....1710 1860 2037 2170 
           lacking indication log entries were 
             read to person charged or that he 
             received copy.......................1629 
           literal compliance with 46 USC 702 
             impossible..........................1727 
           loses probative value when linked to 
             dubious report......................1736 
           made "on date of offense".............1727 1952 
           memorandum attached, inadmissible.....1049 
           not in evidence, use of...............355  715 
           not a record in regular course of 
             business............................1862 1865 
           not made in compliance with 46  
             USC 702.............................2056 2092 
           objection on appeal not timely........1745 
           official document.....................903 
           personal knowledge of maker...........347  370 
           prima facie case, establishment of....346  355  370  374  390 
                                                 492  708  819  874  903 
                                                 949  980  1056 1090 1371 
                                                 1399 1486 1488 1535 1668 
                                                 1706 1736 2037 2068 2078 
           properly made day after offense.......1710 1748 
           regular course of business............346  355  718  819  903 
                                                 980  1049 1068 1364 1864 
           required in case of sickness..........715 
           requirements regarding................346  355  370  492  639 
                                                 692  787  792  825  874 
                                                 1375 1736 2034 
           seal of Consul on, as proof of time of 
             entry...............................874 
           signature of maker....................355 
           significance of.......................1719 
           signing by party, significance of.....1719 
           statements attached to log book.......718  787  791  1006 1049 
                                                 1082 1094 1113 1228 1235 
                                                 1265 1321 
           statutory purpose.....................1486 
           substantial compliance................903  922  1027 1056 1057 
                                                 1068 1079 1082 1083 1364 
                                                 1486 1488 1736 1737 1748 
           "substantial compliance" when entry 
             read seven days after offense and 
             after arrival in port...............1727 
           substantial evidence..................1329 1486 
           sufficiency of........................2117 
           sufficiency of, alone.................1108 1118 1129 1152 1172 
                                                 1221 1244 1254 1265 1285 
                                                 1293 1301 1394 1399 1404 
           supporting affirmative defense........1706 
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           testimony as to.......................1755 
           weather conditions, necessity of 
             entering............................680 
           weight of.............................346  355  851  876  1394 
                                                 1732 
 
  5.61   Maintenance and cure 
 
           entitlement to........................315  361  389 
           payment of, not disproof of wrongful 
             failure to join.....................1727 
 
  5.62   Medical 
 
           entries as exception to hearsay rule..1137 1160 1170 1677 
           examination...........................2068 
           medical testimony.....................1074 
           narcotics cure........................1402 1457 
           physician patient privilege...........606 
           sufficiency of........................558  606  725  825  1074 
 
  5.63   Military court 
 
           conviction by, effect of..............512  798  800 
           held not a federal court..............512 
 
  5.64   Newly discovered 
 
           defined...............................797  1804 1908 
           reopening of hearing..................797  810  1426 1530 1558 
                                                 1776 1804 1842 1908 
 
  5.65   Objection 
 
           to questions..........................2183 
           overruling of.........................2183 
           failure to make, as waiver............795  1851 
           time of making........................1849 
 
  5.66   Official documents 
 
           classified documents, access to.......402 
           consular reports......................346 
           general...............................346  402  903  1642 1913 
                                                 2033 
           right of inspection of................402  1874 
 
  5.67   Opening statements 
 
           as evidence...........................806  908  954  1057 1059 
                                                 1747 
           by ALJ in another case not precedent..2101 
 
  5.68   Opinion evidence 
 
           general...............................385  512  574  1485 
           weight................................1337 
 
  5.69   Outside of record 
 
           evidence in separate actions must be 
             kept separate.......................2158 
           general...............................328  460  471   503  512 
                                                 519  574  2061  2144 
           evidence never admitted...............2185 
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  5.70   Photographs 
 
           admissibility of, in evidence.........385  1986 
 
  5.71   Production of 
 
           failure to make.......................606 
 
  5.72   Probative 
 
           defined...............................389  467  637  1642  1788 
                                                 1926 
           failure of............................1478 
 
  5.73   Physical 
 
           contra testimony......................1436 
           impossibility claimed, rejected.......1516 
           general...............................1044 
 
  5.74   Public records 
 
           access to.............................402 
 
  5.75   Presumptions 
 
           aspect of ship removes presumption....1738 
           employment of unlicensed mate.........1574 
           failure to use radar in fog...........2085 
           intent................................388 
           intent in desertion...................1475 
           Master's knowledge presumption of.....531 
           no presumption from repeated  
             collisions..........................1565 
           not raised by occurrence of oil spill.2054 2075 
           of excessive speed in fog.............461 
           of fault, collision with anchored  
             vessel..............................583 
           of fault, in grounding................1565 2177 
           of fault, Rules of the Road violation.689  728  840  866 
           of fault, statutory violation.........689  728  840  866  989 
           of guilt, possession of narcotics.....530  567  617  631  634 
                                                 661  736  742 
           of innocence..........................327  370  401  446  529 
                                                 665  1152 1163 
           of knowledge, narcotics case..........511  530  555  567  617 
                                                 631  634  640  670  683 
                                                 686  735  810  815  827 
                                                 909  1163 1165 1178 1195 
                                                 1262 
           of negligence.........................1197 1200 1256 1565 1738 
                                                 2173 2174 2177 
           of negligence in grounding, rebutted..2167 
           of seaworthiness......................608  1124 1638 
           of validity of regulation.............1999 
           pilot, presumption of knowledge of....830  995 
           proof contrary to.....................1576 
           Rules of the Road violation raises 
             presumption of fault................689  728  840  866 
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           consideration of, without service.....1597 
           entry of not to be ex parte...........1757 1972 2144 
           error cured...........................1757 
           error cured by admission on appeal....1632 
           error in admission requiring vacating 
             of order............................1972 
           error not to hear in open hearing.....1881 
           error not to be received before  
             findings............................1882 
           evidence of prior record..............1472 
           false denial of.......................1586 
           held justifing suspension.............1949 2144 
           improperly ascertained................1664 1757 1972 
           integral part of hearing .............1686 1757 
           introduced before findings............1644 
           introduction by respondent............1735 
           method of ascertaining................1590 1757 
           no collateral attack on entries.......1752 
           not ascertained by ALJ, error.........1645 
           not ascertained on the record, error..1631 1632 1633 
           of misconduct not subject to 
             collateral attack...................1704 
           one appeal of two decisions...........1597 
           person charged entitled to hear in 
             open hearing........................1086 1972 
           proof of in open hearing..............1472 1580 1590 1757 2037 
           properly introduced...................1951 
           requiring revocation..................1573 2037 2144 
           right to hear in open hearing.........1472 1580 1590 
           showing consistent pattern of  
             behavior............................1123 
           use of, for impeachment...............1147 
           use of justifiable in determing order.1922 1994 
           verified..............................1543 
           what constitutes......................1715 
 
  5.77   Privilege 
 
           distinguished from rights.............455 
           holding document as...................455 
           physician patient.....................606  2026 
 
  5.78   Probation 
 
           before conviction under Maryland law..1105 
           effective date of period..............1866 1902 
           purpose of............................1902 
           revocation patient....................2018 
 
  5.79   Provost Court 
 
           conviction by, effect of..............512  622 
           held not a federal court..............512 
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  5.80   Psychiatric examination 
 
           authority to order....................2021 
           bolstered by doctor's testimony.......2021 
           evidence of...........................1355 
           prejudice of doctor suggested.........2021 
           testimony an argument by, ALJ's 
             disregard of........................1960 
           testimony by, admissibility of........1960 
           voluntary.............................1970  2021 
 
  5.81   Puerto Rico 
 
           courts of, effect of conviction by....816 
           status of.............................816 
 
  5.83   Rebuttal 
 
           failure of absence of.................2171 
 
  5.86   Reevaluation 
 
           of evidence on appeal.................1576 
 
  5.87   Relevance 
 
           test of...............................1661 
 
  5.88   Recollection, refreshing of 
 
           general...............................376  381  422  718  1969 
                                                 2040 2026 
 
  5.95   Search and seizure 
 
           admissibility of evidence.............316  1536 1569 1598 1970 
                                                 2098 
           authority to search...................740  827  1282 2098 
           by Customs officers...................316  1081 1536 1906 1970 
           document, decision not served.........1468 
           inspection, distinguished from  
             seizure.............................316 
           locker, breaking into.................316 
           locker, search of.....................1536 
           Master, search made in absence of.....827 
           vessels distinguished from homes......316 
 
  5.96   Search warrant 
 
           requirement of, Customs search........316 
 
  5.100  Substantial 
 
           admissions............................978  1507 
           assault and battery...................1744 1931 
           circumstantial........................1236 1272 1275 1280 1561 
           court connections, foreign............2001 
           court convictions, foreign............1440 
           defined...............................312  329  381  389  394 
                                                 395  398  399  402  404 
                                                 467  637  661  802  1044 
                                                 1074 1081 1195 1975 2178 
                                                 2181 
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           defined...............................2183  2105 
           depositions...........................905  920  944  1094 1346 
                                                 1461 
           eyewitness testimony as...............1756 
           factors interwoven....................1218 
           finding of "proved" authorized........1685 
           found present.........................1704 1851 1855 
           inferences not based on...............1863 1996 
           lack of, basis for reversal...........312  906  956  976  1049 
                                                 1068 1238 1278 1287 1319 
                                                 1370 1436 1504 1863 1982 
                                                 1996 2000 2013 2183 
           log entries...........................2101 
           marijuana fragments...................1236 
           material facts, consistency as to.....1532 
           medical testimony.....................1074 
           not present when reasonable man would 
             not accept as basis for finding.....1880 
           present when reasonable men might 
             disagree............................1928 
           prima facie case, distinguished from..2117 
           prior testimony.......................1508 
           provided by credible testimony........1893 2171 
           Puerto Rican and foreign court 
             convictions.........................773  816  916  975  998 
                                                 1901 
           quality as determining................1236   1370 
           reliable and probative................2101 
           requirement of........................344  567  661  1014 1888 
                                                 2059 
           state court conviction................816 
           substantial, reliable and probative...1754 1850 2101 
           substantial, reliable and probative 
             when composed of testimony of 
             victim and other eyewitnesses.......2097 
           testimony, credible...................1424 
           test of sufficiency...................1654 
           what constitutes......................1354 1424 1744 1872 1879 
                                                 1906 1908 1940 1975 2001 
 
  5.110  State court 
 
           conviction by, weight of..............773  1085 1446 
           sentence set aside, effect of.........1361 
 
  5.111  Statements 
 
           effect of failure to have put in  
            record...............................1969 
           evidence in separate actions must be 
             kept separate.......................2158 
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           not under oath, weight of.............346  434 
           of defendant, inconsistent with 
             guilty plea.........................370  503  708  822 
           pretrial..............................376 
           prior inconsistent....................1582 
           privilege not to make a statement.....1334 
           production of.........................924  1777 
           right to have put in record...........1969 
           unsworn...............................346  2035 
 
  5.112  Stationary object 
 
           collision with........................579  1131 
 
  5.113  Stipulations 
 
           general...............................385  455  616  955  959 
                                                 961  1009 1036 1078 1095 
                                                 1124 1193 1212 1213 1305 
                                                 1313 1980 
           probative value.......................2173 1274 
           use of................................1671 2173 
 
  5.114  Sufficiency 
 
           of evidence...........................355  374  379  389  391 
                                                 407  467  1174 1291 1442 
                                                 1449 1456 1508 1656 1657 
                                                 1756 1855 1877 1935 1961 
                                                 1964 2047 2049 2050 2052 
                                                 2056 2099 2100 2158 
 
  5.115  Testimony 
 
           absence of, government witness........1628 
           absence of, unexplained...............714 
           absent witness, taking testimony from.694  1534 
           acceptance of part of.................1122 1930 1947 
           allegation that principles of trade 
             union encourage perjury, denounced..1751 
           allegation that unlicensed personnel 
             inherently unbelievable rejected....1751 
           as attack on credibility of witness...1747 
           conflicting...........................1110 1238 1436 1689 2030 
                                                 2059 2158 2185 
           conflicting and self-contradictory, 
             order dismissal.....................1168 2158 
           conflicting, de novo determination on 
             appeal..............................840 
           conflicting, to be weighed by ALJ.....791  836  851  1135 1614 
                                                 1619 1624 1720 1724 2047 
                                                 2158 
           conflicting, weight of................343  836  1002 1055 2006 
           consistent with injuries..............1721 
           constitutional protections............2158 
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           contradictory.........................1721 1745 
           contradicts appeal contention.........1543 
           corroboration of......................938  945  971  1115 1168 
                                                 1198 1248 1276 1299 1316 
                                                 1930 
           corroboration of, irrelevance to  
             issue...............................2063 
           credibility...........................1689 1751 2108 2110 
           credibility determined by ALJ.........2115 
           credibility of, failure to evaluate...512 
           credibility of, method of attacking...1420 1507 1735 
           cross-examination of, rules for.......2114 
           discrepancies, major effect of........1582 
           discrepancies, minor..................1437 1516 1532 1724 1745 
           discrepancies, not resolved...........1580 
           duty to give when subpoenaed..........557 
           evidence in separate actions must be 
             kept separate.......................2158 
           evidence 
             ALJ's findings as to credibility....2108 
             ALJ's rejection of upheld...........1722 
             not generally disturbed.............1646 1648 
           expert witness, conclusiveness of 
             testimony...........................544  2030 
           eyewitness, weight of.................1343 1735 2030 
           failure to obtain.....................1035 1849 
           findings of fact, as supporting 
             held good if counsel present........678 
           in separate hearings must be kept 
             separate............................2154 
           impeachment of........................2115 
           interrogatories.......................1534 
           Master's has no greater import than 
             that of other witness...............1736 2185 
           not a finding of fact.................1689 
           not under oath, value of..............346  434  2059 
           notice required, before taking of.....702 
           objection, failure to raise...........2158 
           of eyewitness, more persuasive than 
             log entry...........................877 
           of interested party, effect of........511  579  675  1642 
           party's used to fill gap in house.....1721 
           perjured..............................924 
           person charged as, cross-examination..2114 
           precluded by counsel..................1220 
           prior, admissibility of...............1508 
           prior,corroboration of................1508 
           psychiatrist, as bolstering otherwise 
             inadmissible exam report............2021 
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           rejected when inherently incredible...1980 
           rejection does not establish contrary.2074 
           rejection of..........................786  984  994  1096 1689 
                                                 1699 
           rejection of, not conclusive..........1849 1980 
           request for...........................714 
           self-contradictory....................1689 1745 
           self-contradictory, inferences based  
             on..................................1022 1055 1127 
           taken in absence of counsel...........776  1346 
           taking of, on day after service of 
             changes.............................702 
           timeliness of appearance, credibility 
             factor..............................2110 
           transcript of, use by defense counsel.532 
           transcript of, use of by ALJ..........532 
           two hearings, must be kept separate...2154 
           uncontradicted, acceptance of.........785  836  2185 
           uncontradicted but not controlling....1858 
           uncontradicted, rejection of..........1628 
           uncontrolled, adequate proof of  
             offense.............................1320 
           uncorroborated, acceptance of.........1002 1094 
           unreliable............................1642 
           USPHS doctor as expert................2026 
 
  5.119  Transcript of testimony 
 
           defense counsel, use by...............532 
           held adequate.........................2013 
 
  5.120  Unavailable 
 
           effect on finding.....................1717 
 
  5.130  Unsworn statements 
 
           weight of.............................346  434 
 
  5.140  Uniformity of orders 
 
           general...............................907 
 
  5.150  Union agreement 
           does not supersede shipping articles..1674 
           general...............................1008 1095 
 
  5.155  Variance in specifications 
 
           general...............................1757 
 
  5.160  Weight of 
           determined by Administrative Law  
             Judge...............................312  338  385  389  394 
                                                 398  419  435  457  467 
                                                 511  544  616  712  810 
                                                 1465 1642 1680 1704 1735 
                                                 1796 1806 1857 1861 1872 
                                                 1973 1880 1893 1896 1906 
                                                 1936 2001 2019 2078 
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           of interested party...................477  2056 
           substantial...........................2158 
 
  5.190  Witnesses 
 
           absent, right to take testimony from..694  1534 
           agreement in testimony, substantial...1578 
           ALJ's determination of credibility 
             accepted in absence clear showing of 
             arbitrary and capricious action.....1736 2082 2097 
           ALJ's duty to insure full examination.2040 
           ALJ's findings as to credibility 
             generally upheld....................1646 1649 1736 
           allegation that principles of trade 
             union encourage perjury denounced...1751 
           availability of.......................1462 1467 1943 1945 
           character witness.....................331  379  582  661 
           conflicts in testimony, minor ........1578 
           conflicts in testimony, resolved  
             by ALJ..............................1368 1394 1405 1619 1624 
                                                 1679 1689 1720 1735 2017 
           contradictory testimony...............1721 1879 
           corroboration on complainant .........1485 
           credibility 
             affected by intoxication............1266 1980 
             deposition determined on appeal.....1980 
             destroyed by incredible testimony...1980 
             evaluated on appeal.................1582 1646 1649 
             failure to evaluate.................512  1165 1194 1218 1238 
                                                 1258 1526 
             findings............................960  1100 
             findings, rejected..................945  956  1194 1238 1370 
                                                 1436 1478 1580 1582 
             improper to raise initially on  
               appeal............................1883 
             judged by Administrative Law Judge..462  467  477  479  546 
                                                 555  574  582  586 606 
                                                 616  661  670  710 734 
                                                 735  750  756  785 791 
                                                 794  796  797  810 827 
                                                 846  851  873  911 956 
                                                 958  960  1069 1094 1096 
                                                 1100 1118 1127 1158 1162 
                                                 1175 1176 1178 1186 1190 
                                                 1194 1221 1228 1238 1241 
                                                 1248 1288 1474 1487 1490 
                                                 1500 1507 1516 1521 1522 
                                                 1545 1562 1614 1619 1642 
                                                 1646 1647 1649 1652 1679 
                                                 1699 1724 1727 1735 1736 
                                                 1744 1753 1870 1879 1903 
                                                 1930 1935 1947 1952 1953 
                                                 1958 1960 2003 2023 2099 
                                                 2105 2148 
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           method of attacking...................1420 1507 1735 
           physical facts........................1436 1907 
           reassessed on review..................1664 
           rejected on appeal....................1580 
           resolved by ALJ.......................2017 
           not rehabilitated.....................1862 
           witness, rejected.....................1290 1297 1328 1334 1346 
                                                 1347 1350 1367 1376 1390 
                                                 1391 1392 1394 1410 1411 
                                                 1412 1442 1478 1521 1522 
                                                 1545 1642 1744 
           cross-examination of, discretionary...1601 
           cross-examination of, right to........327  422  678  718 
                                                 776  997  1152 1174 1534 
                                                 2017 
           cross-examination of, rules for.......2114 
           demeanor evidence.....................1107 1127 1175 1222 1958 
                                                 1960 
           expert (psychiatric)..................1485 2021 
           eyewitness, credibility of............1343 
             failure to request subpoena or 
             assistance in obtaining witnesses...2120 
           impeachment of........................2115 
           person charged as, cross-examination..2114 
           previous identification by............1485 
           previous offenses of, shown on cross- 
             examination.........................846 
           prior inconsistent statement..........1582 
           qualifications of expert..............1485 
           questioning of, by ALJ................550  2040 
           questioning of, in absence of counsel.776  2017 
           rejection of testimony upheld.........1722 
           respondent in one hearing as witness 
             on other............................2158 
           reliability of, ship's officer........1717 1967 
           reliability, properly established.....2110 
           right to confer with..................317 
           right to confront.....................678 
           right to subpoena.....................1156 1243 1309 1313 1394 
                                                 1406 
           testimony improperly used, corrected 
             on appeal...........................2096 
           testimony inconsistent with injuries..1721 
           testimony not corroborated by log  
             entry...............................2065 
           testimony of, by stipulation..........1595 
           timeliness of appearance, credibility 
             factor..............................2110 
           to be challenged at hearing...........566 
           unavailability of, procedure for......1727 
           unlicensed personnel not inherently 
             unbelievable........................1751 
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           waiver of right to....................518  853  1219 1250 1315 
                                                 1406 
           waiver of right to cross-examine......1290 1291 
           waiver of cross-examination for 
             credibility.........................1679 
           weight of determination of ALJ........2116 
           when parties of fight are only witness 
             credibility not disclosed...........1624 
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6. MISCONDUCT 
 
  6.01   Absence from duties 
           offense of............................534  861  867  931  1020 
                                                 1021 1083 1172 1284 1535 
 
  6.02   Abusive language 
 
           as justification of assault...........451  563  626  805  821 
                                                 837  1476 1852 2093 
           as misconduct.........................1619 2185 
           circumstances may determine nature....1678 
           common parlance, defense..............1258 
           defined...............................1388 
           lack of proof.........................976 
           need not involve "cursing" someone....1735 
           presence of passengers immaterial.....1622 
           to a Coast Guard Officer, use of......1468 1473 
           to Customs Officers...................1605 
           use of................................312  355  390  675  694 
                                                 808  858  859  861  874 
                                                 876  884  984  1053 1156 
                                                 1250 1297 1371 1388 1424 
                                                 1487 1887 2042 
           use of, as justification..............1371 
           use of, seriousness of offense........390  884  976 
           use of to Master......................1561 
 
  6.03   Absence 
 
           from hearing..........................1924 1935 1949 2008 2026 
                                                 2083 
           as not barring revocation.............1934 
           as waiver of right to present  
             evidence............................1963 
           defense waived........................1869 1934 
           domestic difficulties.................1949 
           due to being at sea...................1917 
           due to jailing........................1963 
           due to refusal........................1853 
           no actual notice......................1900 
           with inexcused failure to communicate 
             with Coast Guard....................1963 
 
  6.04   Absent from vessel 
 
           after signing Shipping Articles.......349 
           church attendance as excuse...........1432 
           detention by civil authorities........796  1693 
           due to labor dispute..................349  1008 
 
 
 
 
 
  ORIGINAL                           6-1 



           during fire...........................633 
           emotional illness as excuse...........1417 
           force of orders of military in Viet  
             Nam.................................1664 
           harrassment as excuse.................1155 
           illness as excuse.....................1284 1725 
           lack of transportation as excuse......1339 
           lesser included offense...............1076 
           Master's adoption of order of military 
             by posting..........................1664 
           merged in wrongful failure to join....1553 
           merged into failure to join and 
             disobedience of order...............1725 
           not justified.........................1642 
           not justified by family worries.......1726 
           oversleeping as excuse................1432 
           predicate for failure to join.........1558 
           prerequisite to wrongful to join......1553 
           same offense as failure to perform 
             duties for same period..............1553 
           without authority, offense of.........374  610  760  763  778 
                                                 796  867  933  1058 1155 
                                                 1433 1488 1541 1642 1693 
  6.05   Affray 
 
           wrongfully entering into..............669  676  2170 2176 2177 
 
  6.06   Aggravating circumstance 
 
           lack of...............................1641 
 
  6.07   Aliens 
 
           aiding illegal entry of...............347  395 
 
  6.08   Alteration of documents 
 
           no attempt to use altered document....844 
           offense...............................309  427  551  762  844 
           seriousness of offense................762 
 
  6.10   Arrest 
 
           misconduct found without record of....1618 
 
  6.11   Ashore 
 
           accidental injury.....................1212 1235 1339 1479 2017 
           dangerous weapon......................2105 
           general...............................315  338  361  750  790 
                                                 795  796  935  1618 
           penalty...............................2105 
           provocation, absence of...............2137 
           spitting..............................2137 
           substantial evidence..................2105 
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  6.12   Assault 
 
           accompanying language relevant to simple 
             assault.............................1664 2176 2177 
           aggressor.............................1326 2171 
           apparent intent.......................1557 
           dangerous weapon......................1394 1447 1464 1519 1636 
                                                 2105 
           defined...............................1218 1447 2170 2176 2177 
           fear of injury........................1218 1447 2171 
           injury, absence of....................1308 1447 1519 
           instigating...........................2163 
           intent, lack of.......................1218 1447 
           mutual combat not approved............1576 
           negatived by statement................1557 
           penalty...............................2105 
           provocation, absence of...............2137 
           self defense..........................2163 2171 2185 
           size of combatants....................2163 
           shaking fist..........................1557 
           spitting..............................2137 
           substantial evidence..................2105 
           threat, as constituting as assault....1218 
           unprovoked............................2163 
 
  6.13   Assault and battery 
 
           admonition for........................820 
           aggravation of offense................451  505  526  574  628 
                                                 704  781  783  823  847 
                                                 864  953  996  999  1010 
                                                 1379 1529 1531 1555 
           aggressor.............................2097 
           aggressor undetermined................2010 
           aggressor.............................913  924  964  977  1050 
                                                 1379 1500 1549 1551 1552 
                                                 1559 1616 
           aggressor not the person charged......1479 
           aggressor undetermined................1238 
           ashore................................361  750  796  981  2007 
           biting................................1429 
           brain damage, defense of..............1511 
           brushing aside........................1744 
           by mate on intoxicated belligerent 
             seaman..............................1629 
           by ship's officer.....................389  648  750  768  783 
                                                 794  851  864  869  1342 
                                                 1376 1626 1791 1852 
           by ship's officer, to preserve 
             discipline..........................470 
           challenge to fight....................1122 
           clemency, denial of...................505  507  717  872  992 
                                                 1369 1550 
           conditional threat....................1271 
           consequences, probable................1479 
           conviction for........................970  981  982  1064 
           dangerous weapon......................2010 2017 2038 2047 2050 
           defined...............................2047 2176 2177 
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           excessive force.......................2010 
           failure to perform....................2040 
           fists.................................2019 2082 
           injuries attributable thereto.........2040 
           injury, absence of....................2023 
           intoxication, defense of..............387  534  560  605  609 
           intention to injure, not material.....822  841  1218 1234 1235 
                                                 1333 1358 1447 1479 
           intoxication not mitigating...........1550 
           justification for absence.............377  397  425  458  496 
                                                 616  626  695  721  729 
                                                 744  794  796  802  805 
                                                 823  826  857  879  882 
                                                 898  1067 1479 1542 1549 
                                                 1626 
           justification for failure to join.....1265 
           justification for, presence of........352  470  858  869  910 
                                                 945  1552 
           justification for, absence of.........2047 2171 
           kicking...............................1122 1190 1222 1276 1288 
           knife.................................1437 1498 1520 1532 2017 
                                                 2038 
           logbook entries.......................1646 
           mutual combat.........................789  822  837  1035 1050 
                                                 1176 1368 1379 1435 1507 
                                                 1582 
           mutual combat, appropriateness 
             of penalty for......................1368 1398 1435 
           mutual combat distinguished...........1531 
           mutual combat, lesser included  
             offense.............................1398 1435 
           mutual combat, not proved.............1576 2038 
           mutual combat not proved by proof of a 
             knifing incident....................1671 
           officer on watch......................783  1557 
           on chief mate.........................1595 
           on Custom's Officer...................819 
           on Master, seriousness of offense.....425  527  616  698  702 
                                                 874  904  1024 1527 1634 
           on passenger..........................409  419  541  710  749 
           on seaman, by superior officer........626  1626 
           on superior officer...................1442 1467 1521 1545 
           on superior officer, seriousness of...343  345  487  513  602 
                                                 609  695  781  783  823 
                                                 835  864  902  904  994 
                                                 1010 1041 1067 1261 2051 
                                                 2099 
           penalty for, appropriateness of.......315  639  669  704  717 
                                                 720  721  750  756  775 
                                                 783  798  802  816  846 
                                                 851  857  871  872  877 
                                                 879  887  890  899  1321 
                                                 1358 1369 1391 1411 1422 
                                                 1516 1550 1557 1626 1629 
                                                 1634 1649 1717 
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           physical impossibility claim, denied..1516 
           policy relative to....................352  609  720  834  850 
                                                 1550 
           premediation..........................1555 
           present ability to injure, require- 
             ment of.............................750 
           prima facie case established by 
             unchallenged testimony of victim 
             and one eyewitness..................1733 
           privacy of room, invasion of..........1479 
           propensities dangerous................1190 1220 
           propensities, dangerous, when  
             relevant............................1600 
           provocation, absence of...............418  451  526  639  695 
                                                 796  837  871  941  1130 
                                                 1316 1634 
           provocation not a defense.............882  898  990  1150 1724 
           penalty for, appropriateness..........2010 2017 2047 
           propensities dangerous................2082 
           provocation, absence of...............2093 
           provocation, verbal...................2093 
           pushing or shoving superior officer...2047 
           revocation appropriate................2017 
           specification.........................1664 
           sufficiency of evidence...............2017 2019 2047 
           The NIMROD, discussed.................1047 
           verbal threat, not necessary to place 
             victim in fear of immediate harm....2050 
           verbal abuse as provocation...........451  563  626  805  821 
                                                 837  879  898  912  990 
                                                 1153 1158 1179 1269 1384 
                                                 1476 1546 
           vicious and brutal character..........1190 1220 1276 1529 
           victim not necessary as witness.......1696 
           victim, when desirable as a witness...1696 
           willful distinguished from accidental.841 
           with bottle, evidence held sufficient.1604 
           with bottle, requires revocation......1604 
           with intent to kill...................717 
           with knife............................1629 1646 2017 2038 
           with weapon, not proved by proof of 
             knifing incident....................1671 
           weakened physical condition, no 
             defense to intent crime.............2010 
 
  6.17   Assault charged 
 
           dangerous weapon......................1064 1183 1479 
           fists.................................1158 
           mutual combat.........................1392 2176 2177 
           mutual combat, appropriateness of 
             penalty for.........................1392 
           official notice of....................1732 
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           on Shipping Commissioner..............1418 
           penalty for, appropriateness of.......1344 1418 
           verbal abuse as provocation...........1158 
 
  6.20   Attempts 
 
           Consensual homosexual acts............1561 2182 
 
  6.21   Casualty 
 
           failure to report.....................727  1283 
           separate investigation from suspension 
             and revocation proceedings..........2004 
 
  6.22   Cargo 
 
           larceny of, effect of.................865 
           possession of.........................390  865  1081 
           theft of, appropriate order...........1710 1692 
           transfer of...........................1603 2020 2022 
 
  6.23   Confinement 
 
           delusions as a basis for..............594 
 
  6.24   Confinement, wrongful 
 
           cruel and unusual punishment..........1757 
           date and source of complaint relevant to 
             reasonableness of confinement.......1757 
           lack of complaint relevant............1757 
           location of vessel in "war bonus" area 
             immaterial as to whether per se  
               unsafe............................1757 
           no statute or regulation prescribed 
             standards for place of confinement of 
             seaman..............................1757 
 
  6.25   Consensual acts 
 
           homosexual, misconduct................1561 2182 
 
  6.26   Conspiracy 
 
           as a separate offense.................590  707 
           defined...............................435  590  707 
           elements of...........................707 
           narcotics case........................341  707 
           overt act, necessity of...............435  590  707 
           persons joining after formation of....435 
           proof of..............................435  546  1334 
           proof of withdrawal, requirement of...707 
           time, not of the essence..............707 
 
  6.35   Creating a disturbance 
 
           defined...............................2176 2177 
           not necessarily established by foul and 
             abusive language....................1735 
 
  6.37   Crewman's landing permit 
 
           overstaying of........................790 
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  6.39   Customs officials 
 
           assaulting............................981 
 
  6.43   Dangerous conduct 
 
           basis for charge......................489 
 
  6.51   Death 
 
           as affecting severity of ALJ order....322 
           of seamen, to be reported.............727 
           wrongful killing......................910 
 
  6.55   Desertion 
 
           attempt to rejoin ship................2003 
           burden on person charged..............1124 
           clothing left on ship.................508  1100 
           clothing removed from ship............1475 1486 2003 
           conditional intent to return..........1642 
           date of...............................1642 
           defense, discharge....................1475 
           defense of unsafe ship................1638 
           defense, medical treatment............1475 2003 2032 
           defense to............................1642 
           defined...............................1100 1124 2184 
           discharge by officer..................1526 
           domestic port.........................351 
           elements of...........................351  388  447  688  731 
                                                 796  1075 1118 1642 2003 
           excuse for, fear of bodily harm.......1486 
           excuse for, illness...................1486 
           failure to join at times included.....1683 
           failure to join included, need not be 
             pleaded in the alternative..........1691 
           fatigue, not a defense................2003 
           fear as a defense, not found..........1683 
           firing by officer.....................1526 
           foreign port..........................388  407  614  703  731 
                                                 828  1608 
           forfeiture of wages...................508 
           forms of desertion....................1683 2184 
           health affected.......................1124 
           illness...............................1100 1146 1486 1642 2032 
           injury, order vacated.................1128 
           intent................................351  388  407  422  447 
                                                 459  508  731  796  863 
                                                 1075 1100 1118 1124 1128 
                                                 1132 1293 1475 1486 1642 
                                                 1691 1741 2003 
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           intent lacking........................1128 
           intoxication as defense...............1075 
           justification.........................351  447  614  731  921 
                                                 1100 1526 1638 1642 
           log entry as evidence.................374  1486 1651 2032 
           multiplicity of specifications........1118 1128 
           not justified.........................1642 
           not justified by union agreement......1674 2032 
           prima facie case established..........1728 
           removal of personal effects, effect  
             of..................................1741 2003 
           seaman injured returning to ship......1691 
           seriousness of offense................351  388  407  422  614 
                                                 731  828  1698 
           sufficiency of evidence...............407  1694 1728 
           time posted...........................1075 
           violation of shipping agreement.......1674 2032 
 
  6.60   Discharge 
 
           misconduct after......................310  337  389  491  493 
                                                 545  590  790 
 
  6.62   Discipline 
 
           assault committed in preservation of..470 
           breach of, as misconduct..............861 
           necessity of maintaining..............470  473  478  489  513 
                                                 781  791  823  837  862 
 
  6.65   Disobedience of orders 
 
           appropriate suspension................1703 
           as a multiple charge..................1725 
           as justification for assault..........626 
           brain damage, defense of..............1511 
           by officer............................768  2098 
           conflicting orders as a defense.......510  2098 
           conspiracy............................435  435A 
           danger, as a defense..................489 
           danger, as justification..............627 
           duty to obey orders of officers.......627  902 
           duty to obey orders of third steward..628 
           emergency situation...................1156 
           evidence held insufficient............510  607 
           evidence offered by party held 
             tantamount to admission.............1607 
           failure to obey, defined..............1390 
           failure to understand, as a defense...884 
           going ashore after told to turn to....1607 
           improper order to one intoxicated.....1285 
           intoxication, defense of..............350  860  930 
           justification for.....................435  627  765  1725 
           lawful order..........................1231 1282 1483 1484 1592 
                                                 2098 
           leniency, when disobedience in presence 
             of passengers.......................1703 
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           maneuvering of ship...................1192 
           not a separate offense................1719 
           offense of............................350  435  435A 472  850 
                                                 853  884  2028 2092 
           of Master.............................355  702  862  874  1002 
                                                 1231 1511 1592 1725 2042 
                                                 2098 
           of ship's officer.....................1416 1433 1436 1442 1462 
                                                 1467 1484 1511 
           order to perform duties...............1719 
           specificity required..................2056 
 
   .67   Disrespectful language 
 
           to ship's officers....................1433 
 
   .69   Disturbance 
 
           altercation...........................1524 
           attempt by intoxicated person to leave 
             ship by Jacob's ladder..............1736 
           conduct justified.....................1287 
           continuing conduct....................1462 1519 1616 
           creating a............................1507 1647 1736 
           discipline, a breach of...............1524 
           foreign port..........................1616 
           leaving ship by any intentionally 
             provided means not of itself 
             a disturbance.......................1736 
           restraint necessary after disturbance 
             not an element of offense...........1736 
 
  6.70   Duty 
 
           absence from..........................534 
           duty, failure to pay customs..........907 
           failure of I.O. to properly allege....2118 
           inability to perform, due to 
             intoxication........................560  879  880  886  1556 
                                                 2099 
           Investigating Officer.................675  2099 
           pilot.................................456 
           pilot negligence of...................2116 
           presumption of knowledge..............2124 
           rehabilitation of criminals...........450 
           to inform Master......................328 
           to warn of danger.....................363 
           toward passengers.....................579  650 
 
  6.80   Endangering life 
 
           as grounds for revocation.............491 
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  6.90   Fabrication 
 
           motive lacking........................1147 1162 
 
  6.93   Failure to join 
 
           accident while on unauthorized 
             absence no defense..................1691 
           aggravation of offense................434 
           arrest by civil police, as defense....340  763  1251 
           as a multiple charge..................1725 
           asleep ashore.........................1101 1134 
           burden of proof.......................434  1558 
           cannot be condoned by Master..........1690 
           character of offense..................701  719  777 
           defense, detention by authorities.....1421 
           defense, fear of harm.................1265 2068 
           defense, instruction of agent.........1517 
           defense, lack of......................1601 
           defense, lack of funds................1331 
           defense of medical incapacity, 
             failure of..........................1717 
           defense, poor eyesight................1517 
           discharge from vessel as a defense....1723 
           discretion of ALJ to reject defense...1725 
           duty to join..........................1331 1601 
           elements established..................1725 
           eyesight blamed, rejected.............1517 
           failure to sign off Shipping Articles.657 
           fear as defense desertion requires 
             not guilty plea to failure to join..1683 
           foreign port..........................451  703  763  833  838 
                                                 863  872  899  1090 1415 
                                                 1417 1421 1423 1432 1451 
                                                 1477 1488 1517 1617 1725 
           general...............................872  900  975  980  1005 
                                                 1020 1058 1061 1090 1602 
           intent, lack of, as defense...........340  451  770 
           justification, lack of................1517 
           leaving vessel for medical attention held 
             not a defense to....................1722 
           lesser included offense...............926  1076 1083 
           lesser offense included in desertion 
             pleading............................1683 1691 2180 
           notice of departure, sufficiency of...451  803 
           notice required.......................1477 
           order reduced.........................R 3 
           period of absence after immaterial....1553 
           predicated on absence without leave...1553 
           prima facie case......................1558 
           proof, sufficiency of.................459  1558 1723 
           reasonable cause, lack of.............1517 
           rejoin................................1005 1076 1083 1125 1216 
                                                 1270 1385 1477 1492 1533 
                                                 1538 
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           repeated offenses.....................691  719  770  777  799 
                                                 833  1061 1125 1263 1270 
                                                 1492 1617 
           seaworthiness of ship, effect of......478 
           seriousness of offense................451  483  703  719  763 
                                                 770  828  833  863 
           time posted...........................1032 1119 1263 1314 1517 
                                                 1533 
           workaway..............................1090 
 
  6.95   Failure to perform duties 
 
           absence from vessel...................1541 1640 2037 2092 
           aggravated when offense committed as  
             sea.................................1731 
           always results in harm done...........1731 
           authorized absence....................1693 
           belligerence, cause of confinement....1533 
           brain damage, defense of..............1511 
           brig, confinement in..................1533 
           by radio operator, ship not outside  
             port................................771 
           character of offense..................701  850 
           excuse, discharged from duties........1367 
           excuse, substitute worker.............1101 1486 1737 
           exhaustion, defense of................1528 
           fear of violence, defense of..........608  2068 
           illness as affirmative defense........2068 
           illness as defense....................1706 2068 2092 
           illness as defense not proven.........2092 
           immaterial whether in port or at sea..1731 
           inability, in brig....................1533 
           inability to learn....................1363 
           inability to return to ship...........1385 
           inability to work, defense of.........1526 
           injury to ship, defense of............608 
           intoxicated, ordered off watch........1132 1272 1371 1486 1494 
                                                 1511 1528 1533 
           intoxication as cause.................1117 1136 1164 1181 1272 
                                                 1316 1325 1385 1386 1412 
                                                 1417 1423 1434 1439 1448 
                                                 1455 1461 1493 1494 1495 
                                                 1522 1528 1586 1599 1602 
                                                 1610 1693 2028 2037 2040 
                                                 2078 2083 
           intoxication as cause, order reduced..R 1 
           intoxication caused by drugs..........1700 
           intoxication caused by medicines......1700 
           intoxication, confined in brig........1533 
           intoxication, deck watch officer......1494 
           intoxication, defense of..............350  387  527  534  560 
                                                 605  609  619  760  771 
                                                 776  788  819  822  838 
                                                 860  901  904  957  987 
                                                 1026 1235 1342 1371 
  ORIGINAL                           6-11 



           intention to injure, not material.....822  841  1218 1234 1235 
                                                 1333 1358 1447 1479 
           intoxication not mitigating...........1550 2170 
           justification for, absence of.........377  397  425  458  496 
                                                 616  626  695  721  729 
                                                 744  794  796  802  805 
                                                 823  826  857  879  882 
                                                 898  1067 1479 1542 1549 
                                                 1626 
           justification for failure to join.....1265 
           justification for, presence of........352  470  858  910  945 
                                                 1552 
           kicking...............................1122 1190 1222 1288 1437 
                                                 1498 1520 1532 
           logbook entries.......................1646 
           labor dispute.........................608  1008 
           location of ship immaterial...........1556 
           loss of pass, inability to return 
             to ship.............................657 
           mutual combat.........................789  822  837  1035 1050 
                                                 1070 1176 1368 1379 1435 
                                                 1507 1582 
           mutual combat, appropriateness of 
             penalty for.........................1368 1398 1435 
           mutual combat distinguished...........1531 
           mutual combat, lesser included  
             offense.............................1398 1435 
           mutual combat, not proved.............1576 
           not proved by proof of a knifing 
             incident............................1671 
           officer on watch......................783  1557 
           on chief mate.........................1595 
           on Custom's officer...................819 
           on Master, seriousness of offense.....425  527  616  698  702 
                                                 874  904  1024 1527 1634 
           on passenger..........................409  419  541  710  749 
           on seaman, by superior officer........626  1616 
           on superior officer...................1442 1467 1521 1545 
           on superior officer, seriousness of...343  345  487  513  602 
                                                 609  695  781  783  823 
                                                 835  864  902  904  994 
                                                 1010 1041 1067 1261 
           penalty for, appropriateness of.......315  639  669  704 717 
                                                 720  721  750  756  776 
                                                 783  798  802  816  846 
                                                 851  857  871  872  877 
                                                 879  887  890  899  1321 
                                                 1358 1369 1391 1411 1422 
                                                 1516 1550 1557 1626 1629 
                                                 1634 1649 1727 
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           physical impossibility claim, denied..1516 
           policy relative to....................352  609  720  834  850 
                                                 1550 
           premeditation.........................1555 
           present ability to injure, reqirement  
             of..................................750 
           prima facie case established by 
             unchallenged testimony of victim and 
             an eyewitness.......................1733 
           privacy of room, invasion of..........1479 
           propensities dangerous................1190 1220 
           propensities, dangerous, when  
             relevant............................1600 
           provocation, absence of...............418  451  526  639  695 
                                                 796  837  871  941  1130 
                                                 1316 1634 
           provocation not a defense.............882  898  990  1150 1724 
           provocation, presence of..............352  641  669  676  744 
                                                 789  802  858  869  877 
                                                 898  1153 1167 1204 1230 
                                                 1249 1261 1269 1498 1542 
           merged in absence without leave.......1553 
           mistake of law, defense of............608 
           necessary work........................1120 
           offense of............................330  364  387  398  507 
                                                 711  778  792  799  825 
                                                 853  855  856  867  874 
                                                 900  958  973  1039 1450 
                                                 1464 1473 1492 1493 1525 
                                                 1528 1533 1535 1537 1538 
                                                 1540 1541 1564 1693 1731 
           on multiple occasions, caused by intoxi- 
             cation, order reduced...............R 2 
           oversleeping..........................1375 1528 
           overtime pay refutes allegation.......1133 1285 
           port payroll employment...............1434 
           promise by other officer to  
             substitute..........................760 
           radio operator........................1613 
           relieved of duty, in brig.............1533 
           repeated offenses.....................1172 1301 1303 1386 1492 
                                                 1533 
           seriousness of offense................482  771  825  850  1731 
           sickness, defense of..................398  1181 1348 1359 1412 
                                                 1419 1423 1642 
           sleeping not proof of failure to perform 
             by non watchstander.................1714 
           sleeping on watch.....................914  1103 
           statutory limitation..................1272 
           unauthorized absence from ship........1124 1375 1595 
           while confined........................1693 
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  6.97   Failure to report 
 
           labor dispute, effect of..............349 
           to fire drill, guilty finding upheld..1725 
 
  6.98   Failure to safeguard 
 
           general...............................594  629 
 
  6.99   Failure to stand watch 
 
           absent from vessel....................1488 
           dangerous condition of ship as defense, 
             burden on appellant to show.........2006 
           general...............................838  860  931 
           illness, due to.......................1419 1423 
           intoxicated, ordered to leave.........1132 1272 1494 1599 
           intoxication as cause.................1453 1494 1606 2078 
           not necessary to shown no substitute..1641 
           relieved involuntarily, dismissed.....1231 
           station deserted......................1314 1641 2006 
 
  6.100  Failure to steer properly 
 
           inability to learn....................1363 
           general...............................809  832  1063 1381 1401 
           on renewal application................1440 
 
  6.105  Fighting 
 
           self defense..........................2010 
           wrongfully engaging in................554  1019 1459 1503 1774 
                                                 1796 1803 1962 1964 
 
  6.110  Firearms 
 
           right to arm oneself..................397 
           unlawful possession of................371  822 
 
  6.115  Fraud 
 
           application for documents, effect of..1669 
           application for license renewal,  
             intent..............................2062 
 
  6.116  Fraudulent misrepresentation 
 
           general...............................1095 
 
  6.140  Homicide 
 
           excusable.............................1466 
           justified.............................397 
           wrongful killing......................895  910 
 
  6.150  Illegal entry 
 
           general...............................347  395 
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  6.151  Illness 
 
           alcoholism............................1949 
           defense of............................314  319  323  325  366 
                                                 398  411  522  723  1100 
                                                 1124 1128 1146 1181 1244 
                                                 1284 1291 1292 1547 1611 
                                                 1823 1949 
           defense of, not accepted when hearing 
             in absentia.........................1611 
           leaving vessel for medical attention 
             not a defense to failure to join....1722 
           log entries required..................715 
 
  6.153  Immoderate speed 
 
           general...............................383  385  402  586  1260 
                                                 2114 
 
  6.155  Imprisonment 
 
           defense of, failure to obey subpoena..351 
 
  6.157  Improper advances 
 
           offense of............................415 
 
  6.160  Inciting disobedience of 
 
           offense of............................355  435  1095 
 
  6.168  Indecent assault 
 
           evidence held insufficient............451 
 
  6.169  Indecent exposure 
 
           motive, necessity of showing..........650 
           overt act, necessity of showing.......650 
 
  6.170  Insubordination 
 
           offense of............................698  958  1002 
 
  6.171  Intent 
 
           desertion case, held not proved.......508  1475 
           failure to make findings concerning...893 
           lack of (assault).....................1557 
           presumption of........................388 
           proof of..............................388  407  422  605 
           proof of, narcotics case..............335  339  342  359  401 
                                                 424  477 
           proof of, perjury case................1063 
           proven by direct and/or indirect 
             evidence............................1642 
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  6.175  Intoxicating liquor 
 
           aggravation of offense................1314 
           beer included.........................1282 1484 
           consumption of, policy toward.........331 
           grog defined..........................1126 1567 
           operating a still.....................1564 
           possession of.........................321  858  1107 1109 1126 
                                                 1132 1164 1198 1282 1484 
                                                 1486 1527 1528 1537 1567 
                                                 1756 2037 
           right of Master to dispose of.........1713 
           sale of to troops.....................321 
           use...................................1272 1484 1495 1756 
           use as pain killer does not justify 
             presence aboard.....................1756 
 
  6.176  Intoxication 
 
           adequacy of testimony.................1717 2078 
           admission of drinking as affecting 
             finding.............................1717 
           caused by drugs.......................1700 
           caused by medicine....................1700 
           credibility affected..................1266 
           defense of, assault...................387  534  560  605  609 
                                                 619  776  819  822  860 
                                                 901  904  922  957  984 
                                                 1157 1235 1245 1261 
           defense of, association with  
             passengers..........................534  1059 
           failure to perform duties, due to.....2050 2078 2099 2170 
           offenses resulting from...............2028 2170 
           proof of..............................2170 
 
  6.180  Language 
 
           abusive, use of.......................312  355  390  675  694 
                                                 808  858  859  861  874 
                                                 876  884  1053 1056 1156 
                                                 1250 1258 1297 1458 1473 
                                                 1487 1522 1619 1622 
           difficulty with, as defense...........1280 
           foul, use of..........................1487 
           indecent, use of......................409 
           obscene, use of.......................675  808  861  876  1104 
           suggestive, to passenger..............1162 
           threatening, conditional..............1557 
           threatening, use of...................312  329  409  616  858 
                                                 876  884  1487 1564 
 
  6.185  Larceny 
 
           alibi rejected........................1239 
           intoxication, defense of..............371 
           of another's property.................1448 
           of ship's cargo.......................865 
           of ship's cargo, appropriate order....1584 
           seriousness of offense................410  865 
           unexplained possession of recently 
             stolen goods........................1711 
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  6.190  Load lines 
 
           conviction in civil court.............559 
           define................................559  611 
           entries concerning....................1697 
           how measured..........................559  786 
           Master, standard of care required.....515  559  611  786  921 
           purpose of............................786 
           regulations concerning, violation of..515  559  611  786 
           submerged.............................1171 1443 
           unlawful submergence, computation of..1697 
           unlawful submergence, insufficient 
             proof of............................2061 
           unlawful submergence, prima facie 
             proof of............................1697 
           violations, clearly within the purview 
             of 46 USC 239.......................2061 
           violation, properly chargeable as 
             misconduct..........................2061 
 
  6.200  Molestation of passengers 
 
           annoyance constitutes.................1275 
           complaint admissible as...............1052 
           confrontation.........................1174 
           corroboration.........................1168 1174 1185 1228 1346 
                                                 1508 
           deposition, weight of.................1346 
           identification of person charged......1174 1346 1370 
           improper advances.....................415  905  944  1052 
           indecent assault......................541  1485 1679 
           indecent exposure.....................650 
           kissing...............................919  1168 1174 1596 
           language..............................1162 1596 
           linen.................................1209 
           offense of............................516  637  709  1370 
           passenger testimony for defense.......1209 
           proof, degree required................1370 
           resume of cases.......................1275 
           touching..............................1185 1228 
           wrongful propositions.................637 
 
  6.201  Moral turpitude 
 
           general...............................1013 1042 1162 
           not essential to molest...............1228 
 
  6.204  Mutinous conduct 
 
           duty with on further misconduct.......1664 
           effected by immediate restoration 
             to duty.............................1664 
           general...............................1095 
           incitement of crew to disobedience....1664 
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  6.205  Mutiny 
 
           statutes..............................1008 1095 
 
  6.207  Mutual combat 
 
           general...............................1392 1398 1435 
 
  6.240  Obscene language 
 
           use of................................675 
 
  6.250  Passenger area 
 
           unauthorized entry of.................637  650  709  1228 1275 
 
  6.251  Passengers 
 
           assault on............................409  419  541  710  749 
           association with, by crew members.....534  650 
           Certificate of Inspection.............1403 1444 2018 
           dispositions of.......................905  920  1052 1094 
           distinguished from private guests.....824 
           entering of stateroom.................1059 1094 1228 1275 1512 
                                                 1534 
           indecent assault on...................1485 
           obligation toward.....................419  534  579  650  710 
                                                 718  737  747  749  836 
                                                 905  919  920  1162 1228 
                                                 1275 
           offenses against......................409  415  541  637  650 
                                                 709  718  722  737  749 
                                                 824  829  836  905  919 
                                                 920  944  1052 1679 
           peeking through windows...............1512 
           privacy, right to, invaded............1512 
           rape of...............................824 
           restricted area.......................1533 
           sexual intercourse with...............1508 
           socializing with, by crew members.....1534 
 
  6.255  Perjury 
 
           general...............................1063 
 
  6.259  Pilferage of cargo 
 
           appropriate order.....................1692 1710 
           effect of.............................865 
           possession of cargo...................390  865  1081 
 
  6.260  Policy of shipowner 
 
           standard of misconduct................1567 
 
  6.270  Pornography 
 
           film..................................1013 
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  6.271  Possession of 
 
           deadly or dangerous weapon............379  1811 
           intoxicating liquor...................321  1464 
           narcotics.............................1786 
 
  6.272  Property 
 
           damaged with rifle....................1291 
           wilfully damaging ship's property.....778  896  1015 1075 
 
  6.273  Provocation 
 
           assault...............................352  377  397  1150 1153 
                                                 1167 1204 1230 1249 1261 
                                                 1542 1724 
           lack of evidence of...................1468 
 
  6.280  Radio operator 
 
           failure to perform duties.............771 
           responsibilities of...................771 
 
  6.285  Rape 
 
           mitigating circumstances..............824 
           of passenger..........................824 
 
  6.287  Revocation 
 
           based on misconduct...................491  682  1604 
 
  6.290  Revolt 
 
           general...............................1008 
 
  6.300  Service of the ship 
 
           ashore................................315  338  750  754  781 
                                                 790  916 
           causal connection with offense, 
             necessity of........................795 
           defined...............................315  379  389  481  916 
                                                 935 
 
  6.310  Sexual perversion 
 
           evidence held insufficient............577  818 
           evidence held sufficient..............1561 
           evidence required.....................577 
           opinion as to.........................1485 
           seriousness of offense................886  1042 1421 2182 
 
  6.315  Sheath knife 
 
           wearing of............................1479 
 
  6.317  Shipment of seamen 
 
           unlawful, not bar to jurisdiction 
             under R.S. 4450.....................1690 
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  6.318  Smuggling 
 
           act of................................1598 
           alien.................................1249 
           definition of.........................1598 
           distinguished from wrongful  
             possession..........................453 
           statute held not a "narcotic drug  
             law"................................839  854 
           stones................................1201 
 
  6.320  Sodomy 
 
           jurisdiction over offense.............408 
           sufficiency of evidence...............408 
 
  6.321  Switchblade knife 
 
           dangerous weapon......................1532 2105 
           possession............................1532 1598 
 
  6.322  Stolen property 
 
           unexplained possession of.............1711 
 
  6.323  Stowaways 
 
           aiding aboard vessel..................347  395  739 
           aiding and abetting...................739 
           illegal entry of......................347 
           wrongfully stowing away, offense of...731 
 
  6.330  Theft 
 
           of another's property.................1448 
           of ship's cargo, appropriate order....1584 
           seriousness of offense................410  865 
           unexplained possession of recently 
             stolen goods........................1711 
 
  6.331  Threats 
 
           against superior officer, offense of..390  701  1487 
           as an assault.........................616  694 
           conditional...........................1271 1473 
           dangerous weapon......................1207 1218 1464 
           dangerous weapon, threat to obtain....1605 
           defined...............................616  1473 
 
  6.350  Undue familiarity with passengers 
 
           general...............................1209 
 
  6.360  Violation of rule 
           misconduct............................1206 1506 
           negligence charged....................1515 
           negligence not necessary..............750  1093 
           willful...............................1193 
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  6.370  Watch 
 
           appropriateness of order..............1366 
           failure to stand......................838  1336 1488 
           failure to stand due to illness.......1359 1423 
           failure to stand due to intoxication..1599 
           office in quarters during.............1126 1314 
           unfit for, duty to intoxication.......886  1423 
           watchstander's duty to retreat from 
           assault...............................1588 
 
  6.372  Weapons 
 
           ax....................................167  1234 
           bottle................................1183 
           channel lock..........................1316 
           dunnage...............................1247 
 
  6.373  Weapons, deadly or dangerous 
 
           aluminum bar..........................1474 
           assault...............................346  352  377  387  397 
                                                 403  738  823  869  877 
                                                 898  899  1322 1333 1358 
                                                 1409 1411 1416 1423 1431 
                                                 1438 1447 1456 1459 1464 
                                                 1529 1542 1549 1849 
           ax....................................1417 
           bar stool.............................796 
           beer can opener.......................789 
           bottle................................757  767  996  1026 1220 
                                                 1405 
           brass knuckles........................1529 
           bucket................................977  2105 
           butcher knife.........................729 
           chair.................................982 
           cup...................................1438 
           dinner plate..........................898 
           door..................................1475 
           dunnage...............................738 
           fire ax...............................513  738  794  800 1069 
           fire ax handle........................573  1953 
           fists.................................869 
           fork..................................1354 
           glass.................................669  1051 
           hammer................................1459 1542 1543 
           hose..................................1003 
           ice pick..............................526  566  821 
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           knife.................................377  570  605  734  744 
                                                 776  783  802  805  816 
                                                 834  846  869  871  899 
                                                 903  913  925  940  952 
                                                 960  991  993  997 1005 
                                                 1016 1043 1062 1064 1071 
                                                 1113 1141 1142 1188 1251 
                                                 1307 1321 1322 1333 1339 
                                                 1342 1358 1364 1392 1407 
                                                 1409 1411 1456 1464 1465 
                                                 1500 1549 1849 1850 
           lumber, piece of......................823  1431 
           Master, right to use deadly weapons...425  910 
           Master's propensity to use, not  
             proved..............................1580 
           meat cleaver..........................877 
           penknife..............................1478 
           pipe..................................496  720  772  789  1204 
                                                 1326 1335 1364 
           pistol................................822  910 
           pitcher...............................1279 
           pliers................................1176 
           possession of.........................379 
           razor.................................352  756  776  1031 1187 
                                                 1217 
           revolver..............................794 
           sharp instrument......................890  1555 
           sheath knife..........................1479 
           spatula...............................1636 
           steel bar.............................938 
           switchblade knife.....................1532 
           toilet brush..........................1616 
           unseen................................1555 
           when justified in using...............823  869  1247 1500 1549 
           wood..................................1148 
           wrench................................924  941  1009 1023 1334 
                                                 1394 1422 1491 
 
  6.375  Wrongful cutting 
 
           insufficient evidence.................1478 
 
  6.376  Wrongfully engaging in fighting 
 
           evidence held insufficient............554 
 
  6.377  Wrongfully entering passenger's stateroom 
 
           purpose of as criteria................1338 
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7. NEGLIGENCE 
 
  7.02   Aids to navigation 
 
           failure to utilize....................1472 2153 
           floating aids may not be used by them- 
             selves to fix position..............2153 
           unavailability of, as a defense ......456 
 
  7.04   Anchored vessel 
 
           anchorage, collision in...............2153 
           anchoring in pipeline area............667 
           chain, amount needed..................774 
           collision with........................322  461  583  1091 1281 
                                                 1548 
           drift lead, use of....................774 
           excesive speed in fog.................1548 
           fog signals not sounded...............1548 
           grounding of..........................774 
           precautions necessary, high winds.....774 
           privilege of..........................461 
           properly anchored.....................1548 
           rules of good seamanship relative to..774  1091 
 
  7.05   Ballasting of vessels 
 
           failure to supervise..................674 
 
  7.06   Bearings 
 
           failure to plot.......................1472 2153 
 
  7.08   Boiler 
 
           "dangerously low water" what con- 
             stituted damages ...................1718 
           failure to maintain water level in....657  1940 
           improper action when level too high...1928 
           necessity to link casualty to acts....1718 
           negligence not established ...........1718 
           tube plugged, not vented..............1470 
           unsafe repairs to ....................1470 
           water level issue ....................1144 
 
  7.09   Bulgar v. Benson 
 
           discussed ............................1574 1979 
 
  7.10   Bridge 
 
           collision with .......................842 
           display of lights ....................1184 
           watch, wrongfully leaving ............1423 
 
  7.12   Cargo Hatches 
 
           failure to close .....................831  1030 
           transfer of...........................2020 2022 
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  7.15   Course 
 
           failure to determine .................1472 
           inability to maintain ................402 
 
  7.16   Course and speed 
 
           date of ..............................1145 
           duty to hold, exceptions .............448  449  724 
 
  7.18   Contributory fault 
 
           burden on appellant to show if used as 
             a defense...........................2004 2174 
           general ..............................362  402  946  989  1011 
 
  7.19   Crossing the bow 
 
           not necessarily an offense ...........1661 
 
  7.25   Engine 
 
           duty to stop after radar sighting.....517 
 
  7.27   Errors in judgement 
 
           corrected on appeal...................2096 
           distinguished from negligence.........774  775  782  830  1093 
                                                 1755 
           making a choice among alternatives....1755 1940 
           reversal not required when corrected..2096 
 
  7.30   Failure to ascertain course 
 
           general ..............................1472 
 
  7.33   Fathometer 
 
           failure to use........................870 
           failure to use, negligence not shown..2057 
           use of................................383 
 
  7.38   Ferryboats 
 
           failure to precautions................1360 
           generally.............................1191 1313 1352 1400 1463 
                                                 1469 1471 
           necessity of compliance with rules....866 
 
  7.45   Inevitable accident 
 
           defense of............................461  579  573  2173 2174 
 
  7.47   Inattention to duty 
 
           charge, proper under R.S. 4450........2022 
           discharge of oil......................2014 
           failure to abrogate pilot's order.....1939 
           failure to guard irrational seaman....629 
           failure to make report................390 
           failure to man fire station...........632  633 
           failure to navigate with caution, fog.866  2086 
           failure to observe load lines.........515  611  921 
           failure to reduce speed...............758 
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           failure to set proper course..........360 
           failure to sound danger signal........531 
           failure to supervise ballasting.......674 
           failure to supervise transfer  
             operation...........................2002 
           failure to use reasonable care........515  961  1997 
           failure to warn of danger.............363 
           negligence, similarity to.............1570 
           negligence, synonymous with...........2022 
           oil transfers.........................2022 
           reliance on subordinate...............1360 
 
  7.50   Lookout 
 
           adequacy of...........................1469 1758 2066 
           cause of failure to see lights........1758 
           failure to maintain...................417  460  595  875  943 
                                                 1007 1033 1993 2153 
           failure to keep, as statutory fault...2096 
           failure to maintain proper............1689 1758 2029 2046 2049 
                                                 2052 2058 2066 2153 
           failure to keep, other vessel, no 
             defense.............................2096 
           failure to post before entering 
             fog bank............................595  2153 
           failure to see lights.................1758 
           fog...................................1140 1177 2086 
           helmsman in no position to be proper..1758 
           lights, dimness of....................1758 
           Master acting as......................417  1191 1469 
           Master operator's duty to maintain....1758 
           mate in chartroom, not a proper.......1689 
           must exercise unbroken vigilance......1758 
           operator's action takes self out of 
             lookout category....................1758 
           proper lookout defined................417  2046 
           radar, as substitute for lookout......595 
           should be intensified when near 
             brightly lit fixed structures.......1758 
 
  7.51   Loss of life 
 
           as affecting degree of punishment.....322 
 
  7.60   Moderate speed in fog 
 
           ability to stop, test of..............586  598  955  1078 166 
                                                 1259 1510 2027 
           anchored vessel collision.............1091 1548 1991 
           collision.............................2027 
           dead in water.........................2027 
           dead on water.........................955  1259 1548 1583 
           defined...............................381  385  402  586  595 
                                                 598  1510 
           failure to maintain...................322  344  376  381  382 
                                                 383  385  402  461  586 
                                                 596  599  866  955  1106 
                                                 1166 1177 1193 1259 1366 
                                                 1510 1991 2086 
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           failure to maintain, prima facie  
             proof...............................1583 
           fog bank..............................595 
           position of other vessel..............1991 
           Rule 16, western rivers...............2027 
           SAN JACINTO case discussed............1991 
           stopping in water.....................995  1259 1548 1583 
 
  7.70   Negligence 
 
           absence from station..................2060 
           absence from watch station............657 
           anchored vessel struck................1548 
           anchoring vessel in pipeline area.....667 
           appropriateness of order..............1750 1403 
           as criterion, rather than consequence.1470 1755 
           as criterion, rather than fault.......586  728  730  868  946 
                                                 989  1166 1349 1353 1510 
                                                 1548 
           as grounds for revocation.............491  1750 
           attributed to party in capacity of 
             licensed operator...................1758 2008 
           boiler water level, failure to  
             maintain............................714  751  1940 
           buoys generally presumed to remain in 
             position during short intervals.....1738 1947 2173 
           buoys not utilized to form ranges.....1738 
           bouys out of position.................1738 1947 
           by inferior officer, as relieving 
             Master..............................360 
           charge of, under 46 USC. 239(g).......1425 
           constant attention, failure to maintain 
             during cargo transfer...............2020 
           alternative not negligence............1755 
           contributory fault not criterion......1510 1755 1822 1968 
           course, failure to change.............394 
           course, failure to set proper.........360  1357 1547 
           course made good, failure to  
             ascertain...........................1472 
           customary practices...................1738 1982 2011 2016 2030 
                                                 2100 
           damage to machinery not engineer's 
             negligence..........................1716 
           defined...............................1755 1933 1937 1947 1968 
                                                 1982 2011 2013 2045 2054 
                                                 2080 
           defined, 46 CFR 5.05-20(2), 
             for R.S.4450  proceedings...........2086 
           degree of.............................1450 
           difficult access to sounding tubes 
             does not excuse failure to use......1755 
           distinguished from errors in judgment.774  775  782  830  1093 
                                                 1300 1305 1755 1940 2034 
           distinguished from inattention to  
             duty................................394 
           distinguished from incompetence.......328 
           distinguished from misconduct.........328 
           document not affected by order........1501 
           due care on drill rig crewboat  
             defined.............................1990 
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           practices of the sea..................1739 
           duty to act required..................1739 
           engaging seaman who lacks document....1740 
           engaging as licensed officer one 
             without license in his possession...1740 
           engineer has no right to assume 
             location of sounding tube...........1755 
           engineer's duty to ascertain location 
             of sounding tube of tank to which 
             fuel transferred....................1755 
           engineer's failure to sound tank to 
             which fuel transferred..............1755 
           engineer's opinion that unnecessary to 
             sound tube as unreasonable..........1755 
           entering channel under adverse weather 
             conditions..........................2030 
           evidence must overcome conclusion that 
             basic standard in regulations has 
             been met............................2086 
           excessive speed in fog................583  689  955  1078 1510 
                                                 1337 1349 1352 1366 1991 
                                                 2004 2027 2086 
           excessive speed resulting in harmful 
             wake................................2043 
           extreme care required.................1413 
           failure of Master to request tugs not 
             negligent in circumstances of this 
             case................................2080 
           failure to ascertain course made good.1472 
           failure to close cargo hatches........831 
           failure to conduct lifeboat drill.....1982 
           failure to determine vessel's  
             position............................2034 
           failure to inspect valves.............2002 
           failure to keep out of way............2031 2041 
           failure to maintain control...........2030 
           failure to make safety inspection.....2031 
           failure to properly supervise loading.206 
           failure to provide proper supervision.2020 
           failure to slow.......................2027 2052 
           failure to sound danger signals.......2052 
           failure to supervise oil offloading...2011 
           failure to take precautions necessary 
             to prevent oil pollution............2054 
           failure to use tugs...................2175 
           not shown by evidence.................2144 
           of Master, as excusing midconduct.....430 
           of Master, due to intoxication........1461 
           of pilot, discussed...................1991 
           omissions.............................1305 1547 1755 
           operating vessel without proper 
             equipment...........................442 
           order based on indivisible re license.1750 
           order based on may sometimes be directed 
             to specific licenses or ratings.....1750 
           overloading of vessel.................585 
           overtaking without permission.........417  601  655  724  782 
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           permitting unlicensed personnel to  
             serve...............................809 
           person may be negligent though not 
             primary offender....................1739 1755 
           project debt, lack of evidence of.....1738 
           propriety of order affecting all 
             documents...........................1718 
           purpose of proceeding.................1755 1366 
           radar, failure to use.................385 
           radar, failure to use properly........1400 
           reasonable care exercised.............1184 
           reasonable precautions required.......1305 1449 1755 
           regulation re standard of care........1073 1093 1515 
           regulations concerning, effect of.....1982 
           reliance by engineer on observations 
             of shipyard workers.................1413 
           reliance on subordinates..............360 
           separate from civil liability 
             considerations......................1991 
           sound signals, failure to make........460  471  601  840  868 
                                                 891 
           specification fails to allege 
             an offense..........................1739 
           specification fails to allege when 
             duty to act arose...................1739 
           specification too broad...............1739 
           specification too precise.............1739 
           wrong side of channel.................1925 
  7.90   Standard of Care 
           approaching vessels, time to  
             apprehend...........................2114 
           codified in Code of Federal  
             Regulations.........................2108 
           danger, effect of.....................581  652  699  700  730 
                                                 775  866 
           establishing..........................2167 
           fog...................................461  699  728 
           grounding.............................1565 
           increases with danger.................755  1078 
           licensed or non-licensed personnel....571 
           load line regulations, compliance  
             with................................611  786 
           Master, required by...................360  515  581  585  611 
                                                 672  830 
           must define, to support finding that 
             breach of duty occurred.............2086 
           navigation of vessel..................730  775 
           negligence............................2020 2116 
           negligence, defined...................2011 2013 2045 2054 2080 
           notice of, by regulation..............1073 1093 
           pilots................................544  807  830 
           to prevent throwing of refuse.........2178 
           radar, effect on......................728 
           speed, safety is relative to cir- 
             cumstances..........................2043 
           statutory violation of other vessels, 
             effect..............................872 
           unencumbered vessel...................471 
           vessel carrying passengers............579  700 
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8.  INCOMPETENCE 
 
  8.03   Alcohol 
 
           general...............................R-1  1365 725 
 
  8.04   Alcoholics Annonymous 
 
           general...............................1082 1462 
 
  8.07   Brain damage 
 
           as defense............................1511 
           general...............................1160 
 
  8.10   Color blindness 
 
           general...............................1720 
 
  8.11   Delirium tremens 
 
           incompetence..........................R-1 
           necessity of guarding person 
             suffering from......................629 
 
  8.12   Delusions 
 
           commitment warranted by...............594 
 
  8.17   Failure to perform 
 
           absence from vessel...................2037 2092 
           as incompetence.......................1502 2180 
           fear of violence, defense of..........2068 
           illness as affirmative defense........2068 
           illness as defense not proven.........2092 
           intoxication as cause.................2028 2037 2040 2078 2083 
 
  8.18   Fear 
 
           defense of............................1502 
 
  8.19   Fitness 
 
           proof of..............................651  897  1502 2181 
           suspension pending....................651  897  1502 
 
  8.25   Hospitalization 
 
           need for, as excuse for failure to appear 
             for hearing, not established........1727 
 
  8.30   Illness 
 
           as defense............................1706 2180 
 
  8.32   Insanity 
 
           defense of............................365  387  430  984  1088 
           delirium tremens......................629  984 
           mental disturbance, incompetence......897  2180 
 
  8.33   Irrational conduct 
 
           general...............................1086 1160 1169 1170 2180 
                                                 2181 
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           on ship...............................1502 
 
  8.50   Medical 
 
           examination...........................1074 2068 2180 2181 
           examination re desertion..............1124 
           opinions, weight of...................1381 1390 1412 1720 
           records, admissibility................916  1160 1170 
           records, exception to hearsay rule....916  1160 1170 
           report as evidence....................558  725  825  1074 1160 
                                                 1170 1355 
           treatment.............................1100 2180 2181 
           treatment, intent to desert...........1475 
           treatment, postponement not requested.1543 
 
  8.51   Memory 
 
           loss of re plea.......................1295 
           affected by intoxication..............1266 1276 1293 
 
  8.53   Mental incompetence 
 
           as defense to misconduct..............1677 
           insanity not required.................1466 
           "mental and/or physical" improper.....1581 
           must be alleged.......................1581 
           no remand after sufficient evidence  
             of..................................1706 
           schizophrenia.........................1502 
           unfitness due to......................535  825  897  1086 117 
                                                 1342 2180 2181 
 
  8.55   Misconduct 
 
           general...............................1466 
           justified by incompetence.............1466 
           marijuana, use or possession of.......2121 
           narcotics, use or possession of.......2121 
           orders extending to documents, policy.2154 
           sexual perversion.....................2132 
           wilfulness not element................2136 
 
  8.58   Narcotics 
 
           addiction to..........................418  606 
           burden of explaining possession.......2109 
           elements of offense...................2109 
           narcotic drug law violation...........2103 
           possession of presumption of  
             knowledge...........................2109 
           possession of, prima facie case on 
             finding in party's room.............2109 
           revocation mandatory by regulation....2109 
 
  8.60   Negligence 
 
           abdication of command responsibilities 
             as master...........................2124 
           collision.............................2126 
           damage alone not sufficient  
             allegation..........................2119 
           defined at 46 CFR 5.05-20(2)..........2124 
           distinguished from incompetence.......328  172 
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           engineer energizing circuit breaker...2102 
           excessive speed in fog................2113 
           failure to keep out of way............2116 
           towing bridle.........................2123 
           grounding.............................2113 
           necessity of proving casual  
             relationship........................2113 
           not shown by evidence.................2144 
           proof of, adequate....................2116 
           presumption of, in grounding..........2113 
           rate of speed held not negligence  
             per se..............................2114 
           standard of care codified in Code of 
             Federal Regulations.................2108 
 
  8.68   Physical Examination 
 
           failure to submit to..................560 
           right to require......................558 
 
  8.70   Psychiatric examination 
 
           authority to order....................1355 2021 
           bolstered by doctor's testimony.......2021 
           evidence of, sufficiency..............1355 
           insufficiency of......................1485 
           prejudice of doctor suggested.........2021 
           voluntary.............................2021 2180 
 
  8.71   Psychopathic Personality 
 
           general...............................725 
 
  8.73   Professional 
 
           by engineer...........................1635 
           engineer energizing circuit breaker...2101 
           order applied to one license..........1750 
           order based on, directed to specific 
             licenses or ratings.................1750 
           revocation ordered for while suspension 
             ordered for negligence in another 
             authorization.......................1750 
           suspension not a proper order for.....1750 
           when finding authorizes ALJ to direct 
             issuance of new document of license.1750 
 
  8.74   Proof 
 
           degree required.......................558  560  725  1169 2180 
           insufficient..........................558  560  725  1169 2180 
 
  8.75   Propensities 
 
           dangerous.............................960  1026 1069 1190 1220 
                                                 2180 
           disregard of duties...................1270 
           to use weapons, not proved............1580 
 
  8.80   Schizophrenia 
 
           definition of.........................1355 
           general............................... 
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  8.83   Sickness 
 
           defense of............................314  319  323  325  366 
                                                 398  411  522  723  1100 
                                                 1124 1128 1146 1181 1244 
                                                 1284 1291 1292 1547 1611 
           defense of, not accepted when hearing in 
             absentia............................1611 
           leaving vessel for medical attention no 
             defense of FTJ......................1722 
           log entries required..................715 
 
  8.85   Suspension 
 
           until fit for duty....................1502 
 
  8.86   Syphilis 
 
           as incompetence.......................1160 
 
  8.89   Temporary incompetence 
 
           defense of............................560 
           due to intoxication...................560 
 
  8.90   Testimony 
 
           conflicting...........................2030 2059 
           conflicting, to be weighed by ALJ.....2047 
           conflicting weight of.................2006 
           contradicting.........................1720 
           corroboration of, irrelevance to  
             issue...............................2063 
           credibility determined by ALJ.........2001 2030 
           expert witness, conclusiveness of.....2030 
           eyewitness, weight of.................2030 
           not under oath, value of..............2059 2180 
           USPHS doctor as expert................2026 
           psychiatrist, as bolstering otherwise 
             inadmissible examination report.....2021 
           rejection does not establish contrary.2074 
           weight of, determined by ALJ..........2078 
 
  8.95   Unskillfulness 
 
           grounds to revoke.....................491  1970 
           revocation of endorsement on..........1720 1750 
           revocation of, grounds for............491  491  601  1750 
           revocation of inland, effect on 
             coastwise...........................700 
           revocation of, reissue of lower grade.328  517  1750 
           revocation or suspension of (see 
             Revocation of Suspension) 
           right to proceed against Document  
             also................................682  1758 
           suspension for negligence.............1472 1750 1758 
           suspension for professional  
             incompetence........................1750 
           when order may direct issuance of new.1750 
           when required.........................809 
           when required to show.................1740 
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9. NARCOTICS 
 
  9.03   Agency Policy 
 
           applied...............................305  306  311  313  314 
                                                 316  318  319  324  326 
                                                 327  332  333  334  335 
                                                 336  338  348  353  354 
                                                 356  357  358  359  365 
                                                 368  371  373  375  378 
                                                 384  392  396  401  406 
                                                 411  412  413  414  416 
                                                 418  420  422  424  429 
                                                 431  432  433  438  450 
                                                 452  453  455  457  463 
                                                 468  483  484  486  490 
                                                 493  500  524  525  536 
                                                 538  540  548  550  552 
                                                 553  556  561  806  811 
                                                 947  948  954  965  974 
                                                 994  1018 1037 1045 1054 
                                                 1066 1080 1089 1099 1102 
                                                 1105 1112 1116 1139 1145 
                                                 1182 1205 1206 1223 1225 
                                                 1246 1253 1255 1267 1274 
                                                 1276 1296 1302 1317 1345 
                                                 1356 1362 1372 1377 1382 
                                                 1383 1389 1395 1402 1445 
                                                 1446 1457 1480 1481 1482 
                                                 1496 1497 1505 1513 1514 
                                                 1523 1539 1746 
           policy of revocation, reason for......1201 
           quantity involved, materiality of.....333  336  337  483  530 
                                                 542  547  622  661  662 
                                                 723  745  746  748  759 
                                                 761  764  779  784  806 
                                                 1001 1085 
           pardon, effect of.....................1954 
 
  9.22   Clemency 
 
           clemency, request for.................1018 
           clemency to apply for Merchant Mariner's 
             Document............................1182 1225 1267 1296 
 
  9.25   Cocaine 
 
           conspiracy to possess.................707 
           possession of.........................450  498  506  521  562 
                                                 578 
                                                 801 
 
  9.28   Conviction 
 
           affirmed, order vacated...............1513 1514 1594 
           alien, aiding illegal entry of........347  395 
           ALJ's decision as final...............1746 
           assault...............................361  816  940  970  981 
                                                 982  1064 
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           "attempted" violation of law..........948 
           basis for revocation..................1672 
           California conviction.................1223 1746 
           Canal Zone court......................785 
           charged as misconduct.................1481 
           conclusive............................932  948  965  1054 1066 
                                                 1084 1102 1112 1139 1253 
                                                 1255 1274 1296 1317 1482 
                                                 1505 
           Court of Allied High Commission.......670 
           courts-martial........................798  800 
           court of record, evidence of..........1446 
           date of...............................954  1089 1377 1395 1145 
                                                 1377 1523 
           failure to register under 18 USC 1407.1382 1560 
           federal court.........................341  342  347  506  561 
                                                 576  707  708  733  769 
                                                 801  812  814  865  895 
           final judgment........................935  954 
           foreign court.........................525  546  613  620  623 
                                                 649  845  885 
           hypodermic syringe, conviction........917  932  1116 
           jury verdict insufficient.............1523 
           Marijuana Tax Act held................1587 
           "may", interpretation of..............1274 1362 
           misdemeanor conviction set aside, 
             effect of...........................1746 
           "narcotic drug law", defined..........1123 1383 1646 1648 1650 
                                                 R 1  1731 1734 1743 1752 
                                                 1756 
           need not show that revocation under 
             narcotics statute relates to safety.1701 
           pardon, effect of.....................1954 
           recourse is to convicting court.......1274 1302 1345 1345 1389 
                                                 1505 
           rescission of conviction, effect not 
             determined..........................1669 
           transporting, revocation mandatory....R 5 
           not set aside for all purposes........1746 
           possession of equipment...............917  932  1116 
           set aside, intent of Judge............1746 
           18 U.S.C., as basis for revocation....1672 
 
  9.28   Cure 
 
           applies to addiction conviction.......R 5 
           defense...............................1017 1037 1092 1253 1496 
                                                 1513 R-5 
           invalid dismissal.....................R 5 
           not applicable to possession 
             conviction..........................R 5 
 
  9.30   Defense 
 
           cure..................................1017 1037 1092 1253 1496 
                                                 1513 R-5 
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           federal definition of narcotics 
             not satisfied.......................1984 
           knowledge, lack of....................308  316  412  423  477 
                                                 500  508  528  547  555 
                                                 582  617  640  670  810 
                                                 827  885  1081 1163 1165 
                                                 1178 1189 1195 1262 1318 
                                                 1569 
           knowledge, nature of substance........827  1165 1178 1189 1195 
                                                 1273 1098 1225 
           knowledge, possession of substance....670  742  810  1081 1163 
                                                 1262 
           insanity..............................365 
           intoxication..........................335 
           marijuana seeds.......................1984 
           non-use of narcotics..................413  483  542  562  617 
                                                 693  696  736 
           pardon, effect of.....................1954 
           rescission of conviction, effect not 
             determined..........................1669 
           sickness..............................314  323  325  366  411 
                                                 522  537  723 
           substance "planted"...................1262 1274 1380 
           unconditional dismissal by court 
             required............................1482 1505 1746 
           unconditional dismissal of conviction.1356 1746 
           uniformity re convictions.............1223 1848 
           withdrawal of court plea..............932  965 
 
  9.42   Definition 
 
           federal controlling...................1984 
 
  9.43   Discretion 
 
           abuse of..............................1513 1514 
           abuse of, claimed.....................1382 1383 1389 
           abuse of, not present.................1497 
           after conviction for possession, etc..R 5 
           to prosecute..........................1274 1362 1382 1383 1389 
           to dismiss based on cure, invalid.....R 5 
 
  9.45   Experimentation 
 
           determination of by ALJ...............1896 
           only considered in mitigation.........1987 
 
  9.49   Judgement 
 
           ALJ's finding that conviction not set 
             aside for all purposes  
               unconditional.....................1746 
           conditional dismissal of conviction...1223 1746 
           constitutionality.....................1382 1480 
           convicted person as a threat to safety 
             of life and property................1746 
           pardon, effect of.....................1954 
           rescission of conviction, effect not 
             determined..........................1669 
           reversal of, when correct on merits...690 
           withdrawal of court plea..............932  965 
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  9.55   Marijuana 
 
           admission of ownership................1578 
           bhang.................................625 
           compared with other narcotics.........490 
           "congo tobacco".......................755 
           defined...............................455  588 
           definition under 46 CFR 137.03-4......1899 
           experimentation.......................1899 1955 1957 1987 
           experimentation defense may not be 
             raised initially on appeal..........1987 
           fragments of..........................745  746  748  759  761 
                                                 764  1236 
           46 USC 239b not sole authority to 
             proceed.............................1955 
           harmful effect of.....................455  490  542  543 
           hashish...............................1899 1201 
           importation of........................438 
           Indian hemp...........................540  852  998 
           labor union, policy relative to.......538 
           malum in se...........................985 
           marijuana seeds, not a narcotic.......1984 
           Marijuana Tax Act a narcotic drug law.1587 
           medical reports, as evidence..........606  1074 
           misdemeanor conviction set aside......1746 
           "narcotic drug laws", defined.........839  1445 
           narcotic drug law, smuggling statute  
             as..................................839  854  1955 
 
  9.65   Narcotics statute 
 
           agency policy.........................2168 
           addiction conviction, defense of cure 
             available...........................R 5 
           addiction not applicable to marijuana.R 5 
           addiction, proper charge for..........R 5 
 
  9.95   Opium 
 
           gum opium.............................671 
           importation of........................845 
           possession of.........................307  316  324  325  375 
                                                 454  537  540  550  640 
                                                 671  845 
 
  9.96   Phenobarbital 
 
           use of................................499 
 
  9.98   Possession 
 
           general...............................305  306  310  311  313 
                                                 314  318  319  320  323 
                                                 326  333  334  335  353 
                                                 356  357  358  359  365 
                                                 366  367  368  369  372 
                                                 373  384  386  392  396 
                                                 401  406  411  412  413 
                                                 414  416  420  422  423 
                                                 424  426  429  432  433 
                                                 438  446  452  453 
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           unlawful possession of, failure to 
             allege..............................375  379 
 
  9.99   Prima facie case 
 
           elements of...........................631  634  640  661  665 
                                                 670  713  723  735  736 
                                                 740  747  773  785  795 
                                                 810  813  815  827  885 
                                                 1163 1165 1178 1262 
           prior record, significance of.........547  697  713 
           probation, effect of..................1356 
           probation in federal court, effect of.706 
           proof of record of conviction.........852 
           sufficiency of evidence...............316  508  529  624  640 
                                                 670  677  735  742  745 
                                                 747  748  764  795  810 
                                                 813  852  885 
           transfer tax, payment of..............358 
           wrongful possession of, elements of...316  437  453  477  508 
                                                 511  514 
 
  9.100  Prosecution 
 
           declined..............................1236 1273 
           in federal court, lack of.............308  319  337  357  416 
                                                 547  567  582 
 
  9.101  Registration 
 
           narcotics conviction..................1018 1097 1098 1112 1182 
                                                 1225 1296 1317 1383 1560 
           required despite state law............1223 
           with Customs Bureau...................1514 
 
  9.102  Rehabilitation 
 
           absence of evidence of waiver denied..1539 
           claim.................................1089 1092 1182 1480 R 5 
                                                 1513 1514 1594 
           complete..............................1513 1594 
           effect of.............................1382 
           evidence of...........................R 5 
           pardon, effect of.....................1954 
           rescission of conviction, effect not 
             determined..........................1669 
 
  9.103  Remand 
 
           evidence of cure......................1037 
           prejudicial error.....................1097 
 
  9.105  Revocation 
 
           mandatory after conviction............806  811  839  852  917 
                                                 932  1362 1372 1377 1382 
                                                 1389 1746 
           mandatory by regulation...............784  785  801  806  813 
                                                 814  815  801  806  813 
                                                 889 
           not excessive.........................1123 
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           policy of, exception to...............336  584 
           required..............................806  917  932  965  966 
                                                 974  1080 1084 1099 1205 
                                                 1246 1255 1267 1274 1296 
                                                 1302 1317 1395 1497 1746 
                                                 1830 1878 1971 
           sale of, while on leave...............354 
           seriousness of offense................337  455  483  486  500 
                                                 511  624  634  638  643 
                                                 660  661  705  769  784 
                                                 785  814  885  1149 1746 
           seriousness of offense, at sea........779 
           severity of order of revocation.......326  333  1637 
           similar case, lesser penalty, effect..336 
           statutory authority for...............338  611  806 
           statutory requirement of revocation...806  811 
           vacated, conviction affirmed..........1513 1514 1594 
 
  9.110  Smuggling 
 
           distinguished from wrongful 
             possession..........................453 
           statute, conviction under.............839  854 
           wrongful possession of, distinguished 
             from smuggling......................453 
 
  9.114  Time limitation 
 
           general...............................1286 1382 1480 
           waiver denied (conviction 3 years prior 
             charges)............................1054 1139 1145 1206 1286 
                                                 1345 1382 1395 1481 
           waiver denied (registration cases)....1112 1317 
           waiver of 3-year period after  
             revocation..........................1018 1098 1182 1225 1296 
                                                 1345 1362 814  845  852 
                                                 959  1017 1489 1345 1362 
                                                 1372 1378 
           waiver (other than registration)......1182 1362 1372 1480 1482 
                                                 1496 1497 
           waiver (registration cases)...........1018 1098 1225 1296 1383 
 
   9.120  Use 
 
           general...............................677  754  1028 1149 1318 
           use of as authorizing revocation......1149 
           making person a threat to safety 
             at sea..............................1149 
           ashore in foreign port where not 
             unlawful............................149 
           at sea, contrasted with in port.......779 
           ashore................................338 497  697  754  1149 
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10. MASTER, OFFICERS, SEAMEN 
 
  10.01  Able seaman 
 
           percentage of, distinguished from 
             requirement ........................2136 2172 
 
  10.03  Articles 
 
           as a contract.........................473  608  627  988  1008 
                                                 1100 1265 
           breach, effect of.....................1341 
           breach, loss of pay...................1341 
           breach, of burden of justifying.......608  614  1100 1124 
           copies of record......................1579 
           deficiency in crew....................2172 
           document, necessity of holding........315 
           duty to obey orders ..................627  628 
           effect of.............................435  627 
           execution, nonavailability of Shipping 
             Commissioner........................2034 
           extract substituted for...............1721 
           failure to execute....................2034 
           grog prohibited.......................1164 1198 1282 1564 1567 
           jurisdiction after termination of.....310  337  389  491  493 
                                                 545  590  790  864  1233 
                                                 1862 
           labor dispute, effect on..............627  1008 
           Master, right to sign off officer.....715 
           mutual release wording................1233 
           not superseded by union agreement.....1674 
           obligations under.....................608  627  628  1095 1941 
           official notice of....................718 
           port agent, authority of..............1100 
           release from, by Consul...............608  1100 
           replacement of seaman.................1128 
           serving under, while document  
             suspended...........................780 
           signing of, as terminating collective 
             bargaining..........................345  349  988 
           standard of misconduct................1567 
           union agreement as related to.........988  1008 1095 1862 2032 
 
  10.05  Certificate of service 
 
           distinguished from license............393 
           revocation of endorsement on..........1720 
 
  10.10  Documents 
 

           altered...............................2131 

                                                 1098 1566 

           acting under authority of.............2126 

           application for, fraud in.............1669 2025 2062 
           application for new document..........777  812  814  844  845 
                                                 852  895  959  1017 1018 

           conditions of employment..............1758 1894 
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           dismissals by, improper, not affected on 
             appeal..............................2117 
           duty to consider entire record........2117 
           failure to deposit, as showing bad  
             faith...............................1329 
           forged, use of........................762 
           fraudulent application for duplicate..1560 
           identification of.....................2120 

           inferences needed and allowed.........2129 

           privilege to hold.....................359 

           inference from possession of..........2131 

           licensed officers, need of............2156 
           mariners, grounds of revocation.......315 
           mariners, relation to license.........315 
           material fact, false statement of.....1381 
           misuse of.............................1034 1277 
           necessity of holding service under 
             Shipping Articles...................315 
           not required on vessels of less than 
             100 gross tons......................1758 
           order held arbitrary and capricious...2127 
           possession of fraudulent documents....762 

           purpose of............................309 
           retention by ALJ pending decision.....651 
           revocation by Coast Guard, right of...338  806 
           revocation of endorsement on..........1720 1750 
           seaman not required by Certificate of 
             Inspection, must have...............1740 
           service under, after suspension.......780  1277 
           serving under authority of............1758 1820 1842 2126 
           specificity defective.................2129 
           suspension for negligence.............1472 1750 1758 
           suspension of for misconduct..........2156 
           suspension of, pending proof of  
             fitness.............................651 
           temporary (pending appeal)............985 
           void ab initio........................2025 
           voluntary surrender to avoid hearing..2156 
 
  10.16  Licensed personnel 
 
           responsibility of Master towards......809  2033 
           standard of care required of..........571 
           when required.........................809 
 
  10.17  Licenses 
 
           acting under authority of.............328  338  361  385  389 
                                                 460  491  491S 493  700 
                                                 824  864  1468 1758 2045 
                                                 2091 2126 
           acting under authority of, not defined at 
             46 CFR 5.01-35......................2062 
           acting under authority of, while 
             applying............................2062 
           "acting under authority", no requirement 
             under 46 USC 214....................2039 
           adequacy of...........................1487 
           alteration of.........................427  844 
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           altered...............................2131 
           application for, false statement of 
             material fact.......................1381 
           application for, procedure............809 
           application for renewal, fraud........2062 
           authority of, serving under...........2072 
           coastwise and inland, held one  
             license.............................700 
           "condition of employment", 
             not established.....................2072 
           condition of employment, test of......2039 
           endorsements..........................2091 
           entitled to one license only..........700 
           evidence of qualifications............1077 
           examinations for, requirements........809 
           fishing vessels, licensing  
             requirement.........................809  2033 2044 
           fishing vessels, officers.............1574 
           improper scope of vessel..............1740 
           indivisible when negligence found.....1750 
           inference from possession of..........2131 
           issued in error, withdrawal of........328 
           more difficult to earn does not include 
             less difficult when fields covered are 
             different...........................1740 
           negligent to engage as licensed officer 
             a person not showing license........1740 
           obtained by false swearing............809  832 
           order applied to specific for negligence 
             or professional incompetence........1750 
           order based on negligence may sometimes 
             be directed to specific licenses 
             or ratings..........................1158 
           "night mate", no authority to issue for 
             limited purpose.....................2021 
           pilotage, scope of federal  
             regulations.........................2045 
           pilot's state license, action against.700 
           pilot's state license, federal license 
             continuing prerequisite to..........2039 
           renewal, barred without radar 
             endorsement.........................2062 
           renewed, subject to pending charges...328 
           responsibility of Master to insure....2044 
           revocation for professional  
             incompetence........................1750 
           revocation of, based on prior  
             conviction..........................601 
           revocation of, effect on endorsements.328  700 
           revocation of endorsement on..........1720 1750 
           revocation of, grounds for............491  601  1750 
           revocation of inland, effect on 
             coastwise...........................700 
           revocation of, reissue of lower grade.328  517  1750 
           right to proceed against Document  
             also................................682  1758 
           state pilot's federal license, revocation 
             not regulation of state pilots......2039 
           suspension of, effect on endorsements.2091 
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           suspension for negligence.............1472 1750 1758 
           suspension for professional  
             incompetence........................1750 
           uninspected towing vessel.............2058 
           when order may direct issuance of new.1750 
           when required.........................809 
           when required to show.................1740 
 
  10.20  Master 
 
           absence from bridge as negligence.....596  1337 2008 
           absence of, devolution of command.....627 
           abusive language used towards.........808  874  876 
           advise of pilot.......................1565 2153 
           assault and battery of................1467 
           assault on, seriousness of offense....425  527  616  698  702 
                                                 874  904  1024 1527 
           authority of..........................527  531  674  808  862 
                                                 2098 
           authority to dispose of intoxicating 
             liquor..............................1713 
           "employment" of mates.................2033 
           licensed personnel, duty relative to..2033 
           misconduct when Rules of Road  
             violated............................2070 
           negligence............................2004 
           orders of, obedience required.........2098 
           position defined by custom of the sea and 
             by statute..........................2098 
           searches, authority to make...........2098 

           defense to charge negligence, mental and 

           discretion, exercise of...............383  1452 

           duties and responsibilities of........360  381  385  400  425 

                                                 2098 2153 
           duties and responsibilities of,  
             towing..............................700 
           duty not to allow pilot to violate Rules 

           duty to protect members of crew.......910 

           "employment" of mates.................1574 1740 

             as his negligence...................1637 

           failure to know speed of ship.........517 
           failure to safeguard seamen...........594  629 
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           dangerous weapon, right to use........425 

             physical condition..................1547 
           discharge of seaman in foreign port...608 

           disrespect towards....................642  808  1484 

                                                 430  460  517  431  532 
                                                 581  594  601  656  672 
                                                 699  775  809  830  870 
                                                 910  928  1091 1337 1740 

             of the Road.........................1676 
           duty to inform........................328 

           duty to rescue........................1337 
           duty to supervise helmsman............2008 
           duty to supervise pilot...............830  2124 2153 
           duty to verify ship's heading.........961 

           failure of lifeboat's releasing gear 

           failure to call.......................328  774 



           failure to supervise unloading........1461 
           ferryboat, in fog.....................2113 
           imputed negligence....................1547 
           inspection laws, duty to comply with..715  1740 
           knowledge of navigation rules, 
             presumption of......................531 
           license as, waters authorized.........700 
           license personnel, duty relative to...809 
           log, erasing entries in...............680 
           "logging" as initial magistrate.......1719 
           logging by, as punishment.............711 
           lookout, Master acting as.............417  1191 

           misconduct by wrongful confinement of 

           misconduct when vessel operates in 

             Inspection..........................1740 

             Master..............................531  532  830  963  995 

           may request Consul to discharge  
             seamen..............................608 

             crewmembers.........................1757 
           misconduct when engage mate whose 
             license is of improper scope........1740 

             violation of Certificate of  

           misconduct when vessel shows inland 
             lights where international rules  
             apply...............................1740 
           navigation, responsibility for........961  2153 
           negligence of, and major minor 
             fault doctrine......................1337 
           negligence of, as excusing conduct....430 
           negligence if engage as licensed officer 
             one who does not have license in his 
             possession..........................1740 
           negligent if engages seaman who does 
             not have document...................1740 
           notice to port agent, 
             not deemed notice to................1565 
           officers, discharge of, propriety of..715 
           orders of, obedience required.........862 
           pilot, duty to relieve................532  656  830  963  1304 
                                                 1353 
           pilot, negligence of as relieving  

                                                 2116 
           pilot relationship....................1191 1304 
           position of vessel, duty to establish.445  581  672  878  961 
                                                 2153 
           presence of on bridge, as defense.....328  652 
           punishment by.........................349  350  405  425  626 
                                                 711 
           radar, use of.........................2153 
           reliance on subordinates..............360  987 
           relief of watch officer...............363 
           reports, duty to make.................727 
           respect owed to, by seamen............698  874 
           responsibility for grounding..........1593 
           searches, authority to make...........740  827 
           standard of care required by..........360  515  581  585  611 
                                                 672  830 
           standard of care required by  
             grounding...........................699  870  878 
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           standard of care required by load  
             lines...............................515  559  611  786 
           threat by, not proved.................1580 
           threats against, seriousness of  
             offense.............................702 
           when on duty..........................360 
 
  10.25  Mates 
 
           number of.............................2172 
           licensed, on "convention" vessels.....1574 2044 
 
  10.27  Merchant Mariner's Document 
 
           proceeding against, for officer's 
             negligence..........................1472 
           proceeding against, ship's officer....682 
           surrendered, jurisdiction.............1566 
 
  10.30  Mutual release 
 
           requested and denied..................1265 
           wording on Shipping  Articles.........1233 
 
  10.31  Officers, ships 
 
           abusive language, addressed to .......1458 1522 
           assault of ...........................343  345  487  513  602 
                                                 609  695  781  783  823 
                                                 835  864  902  904  912 
                                                 957  1511 1521 1545 1557 
           "convention" vessels..................1574 
           discharge of, by Master ..............715 
           document, right to proceed against ...682 

           failure to join ......................1263 1538 

           illness of, discharge due to .........715 

           excessive force, use of ..............1459 1626 

           failure to perform duties ............1493 1528 1538 

           insubordination toward ...............958 
           intoxication on watch ................1494 
           manning requirements as to officers ..715 
           misconduct by, seriousness of ........682  750  768  864  931 
                                                 1342 1538 1626 
           misconduct to slap and strike an 
             intoxicated and belligerent seaman .1626 
           number of ............................2172 
           obscene language used toward .........675 
           punishment, authority to award .......626 
           responsibilities of ..................399  682  750  760  775 
                                                 1122 
           searches, authority to make ..........740 
           standard of care .....................626 
           standard of conduct required .........642 
           uninspected vessels ..................1574 
           use of force to enforce orders .......626 
 
  10.35  Orders 
 
           assent required.......................1260 
           damage to machinery not engineer's 
             negligence when he follows Master's 
             orders..............................1716 
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           danger, as affecting duty to obey.....489  627 
           duty to obey..........................627  628  862  1231 1321 
           inciting disobedience of..............355  435  1095 
           intoxication as defense of failure 
             to obey.............................1645 
           justification of disobeying...........435  489  610  626  765 
           Master's adoption of military.........1664 
           on collision..........................1260 
           relieved for disobedience of..........1231 
           to be obeyed until rescinded..........610 
           unlawful..............................435  1095 1621 
           use of force to compel obedience in...626 
 
  10.40  Punishment 
 
           basis of..............................336 
           by Master, effect of..................349  350  405  711 
           by Master, restrictions on............425  626  1757 
           by subordinate officers, authority....626 
           confinement as cruel and unsual.......1757 
           criminal sentences, relation to.......336  1921 2022 
           cruel and unusual.....................338  450  1489 1757 1757 
           demotion not a good defense...........1254 
           fines imposed.........................1143 1188 
           imprisonment..........................1307 
           loss of life as affecting.............322 
           previous punishment consideration of..350  375  405  429  434 
                                                 523  533  578  644  678 
                                                 690  696  706  707  741 
                                                 781 
           previous punishment, policy relative  
             to..................................350  434  492 
           to be commensurate with offense ......450 
 
  10.60  Rating 
 
           assignment to when not certified, 
             effect..............................330 
           order directed to specific when based on 
             negligence or professional 
             incompetence........................1750 
           when order may direct issuance of new 
             document............................1750 
 
  10.70  Seamen 
 
           acting as counsel ....................665 
           assignment of, to rating when not 
             certified ..........................330 
           association with passengers...........534  650 
           death of, report required.............727 
           discharge of, as basis for  
             confinement.........................594  629 
           discharge of by Consul ...............608 
           discharge of by Master ...............608 
           discharge of, due to injury...........608 
           discharge of, foreign port ...........608 
           discharge, when entitled to ..........435 
           discrimination against in hearing.....315 
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           duty of Coast Guard to protect seamen.318 
           duty of respect for Master ...........698 
           duty to obey orders ..................435  608  862  1385 
           duty to return to ship ...............1385 
           duty to stand by ship ................608 
           duty to testify ......................557 
           fines, authority to impose on seamen .563 
           irrational seamen, action necessary ..594  629 
           licensed seamen, standard of care 
             required............................571 
           maltreatment of, as basis for  
             discharge...........................435 
           number of.............................2172 
           overloaded vessel, justification for 
             leaving.............................515 
           performance beyond scope of duties....2099 
           responsibilities of ..................435  473 
           safe working conditions, requirement  
             of..................................489 
           search of quarters, legality of ......316 
           sickness of, log entries required ....715 
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11. NAVIGATION 
 
  11.02  Adjacent 
 
           defined...............................635 
 
  11.04  Anchored vessel 
 
           anchoring in pipeline area............667 
           chain, amount needed..................774 
           collision with........................322  461  583  1091 1281 
                                                 1548 
           drift lead, use of....................774 
           excessive speed in fog................1548 
           fog signals not sounded...............1548 
           grounding of..........................774 
           precautions necessary, high winds.....774 
           privilege of..........................461 
           properly anchored.....................1548 
           rules of good seamanship relative to..774  1091 
           under emergency conditions of fog.....2024 
 
  11.05  Anchor Chain 
 
           amount needed.........................774 
 
  11.06  Anchorage 
 
           collision in..........................322 
           improperly laid out, effect of........322 
           passage through, custom concerning....322 
 
  11.09  Burdened vessel 
 
           duty of...............................444  448  2070 
           duty to keep clear....................167  2008 
           failure to establish passing  
             agreement...........................362  1036 2070 
           failure to keep clear.................404  943  1036 
           how determined........................444 
           passing without permission............417 
           potential burdened vessel, duty of....404 
 
  11.10  Capsized vessel 
 
           general...............................906  1030 
 
  11.11  Cargo piping system 
 
           alteration of.........................1603 
 
  11.12  Casualty 
 
           failure to report.....................727  1283 
           separate investigation................1140 2004 
 
  11.13  Convention vessels 
 
           general...............................1574 
 
  11.14  Certificate of Inspection 
 
           deck hand, absence of.................1463 1471 
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           exemption from requirements of........1471 
           expired, navigation after.............1697 2018 
           jurisdictional requirements...........1007 
           licensed officers, shortage of........2127 
           licensed operator requirement.........1506 
           manning requirements..................1177 
           manning requirements, vacancies.......2127 
           Master forced to violate..............1740 
           passengers............................1403 1444 2018 
           requirement of........................715  969  1007 1427 1444 
                                                 1463 1471 2018 
           responsibility of Master not altered  
             by..................................1126 
           small passenger carrying vessel.......1506 
 

 

           crossing situation....................1036 1816 1842 1925 

  11.15  Channel 

           anchored vessel collision.............1091 

           evidence of depth held not probative..1565 
           grounding.............................1077 1565 
           grounding while passing in............1968 2177 
           meeting situation.....................444  766  830  1353 1454 
                                                 1981 
           narrow channel defined................807  1036 1300 1304 1353 
                                                 1454 
           narrow channel rule...................1925 
           narrow channel rule, compliance required 
             unless unsafe to comply.............1661 1816 1842 1981 
           narrow channel rule, connection with 
             "starboard hand rule"...............1661 
           narrow channel rule, violation not con- 
             doned because "safe" to violate.....1661 
           notice relevant only to specified 
             channels............................1565 
           overtaking situation..................448  449  782 
           passing situation.....................1968 
 
  11.16  Collision 
 
           allegation of consequences, proper or 
             not needed..........................2129 
           anchorage ground improperly laid out..322 
           anchored vessel.......................322  461  583  1091 1281 
                                                 1548 
           ascertainment of position of location.1140 1193 
           assent to pass, meaning of............448  2041 
           bridge................................842  1184 2138 
           buoy..................................2030 
           burden of proof.......................362  385  866  1366 2004 
                                                 2102 2173 2174 
           cause of, failure to lights...........1758 
           contributing fault not alleged........1353 
           course and speed, duty to hold........448  449  724  875  883 
                                                 1670 
           crossing situation....................404  444  460  595  687 
                                                 868  875  1036 1191 1313 
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                                                 1353 1469 1501 1758 2008 
                                                 2031 2052 
           crossing situation established........1670 
           currents, effect of...................963    989 
           custom................................1036 1353 2030 2070 2126 
           damage need not be alleged but may 
             be proved...........................2129 
           danger of, when present...............362 
           danger signal, failure to sound.......491  531  868  1570 1670 
                                                 2039 
           danger signal, primary purpose of.....868 
           danger signal, when to sound..........2052 
           disembarking pilot....................983 
           dredge pipeline.......................2057 
           duty of ascending ship................362 
           effect of current on vessels..........2096 
           end of situation......................2096 
           excessive speed in fog................1548 2027 2113 
           failure to keep clear of..............1670 2031 2041 2116 
           failure to render adequate assistance.1430 
           failure to slow.......................362  376  381  382  385 
           failure to stop engines, dismissed....955  963 
           failure to take timely action to  
             avoid...............................2101 
           fog...................................322  376  381  382  385 
                                                 402  461  586  596  599 
                                                 689  728  866  955  989 
                                                 1131 1166 1177 1193 1259 
                                                 1366 1400 1510 2029 2153 
           fog, ability to stop..................586  598  955  1510 2027 
           fog, anchored vessel..................1091 
           fog, application of one-half the 
             distance rule.......................2004 
           in extremis...........................595  689  766  807  830 
                                                 2126 
           in extremis, when applicable..........868  1300 2101 
           inevitable accident...................461  579  583  2173 2174 
           intent of parties not controlling.....2129 
           law applicable not determined by  
             parties.............................2119 
           leaving scene of......................1430 
           lightship.............................461 
           lookout...............................2122 
           lookout, failure to maintain..........2046 
           maneuvering vessel....................983 
           Master's duty to control pilot's  
             violation of Rules of the Road......1676 
           Master's duty when pilot aboard.......2101 2153 
           meeting situation.....................362  444  531  758  766 
                                                 830  840  866  1213 1300 
                                                 1353 1981 2039 2059 

           navigation of other vessel, no  
           Mississippi River.....................963  989 

             evidence............................1259 
           negligence of pilot...................2116 
           negligence not shown..................2035 
  ORIGINAL                           11-3 



           negligence of other vessel............471  583  599  655  687 
                                                 689  728  807  840  868 
                                                 875  989  1036 1091 1106 
                                                 1166 1191 1469 1510 1670 
                                                 1758 2004 2012 2031 2116 
           negligence of other vessel not  
             excusing............................1670 2052 2091 
           negligence of pilot...................2091 
           original situation prevails...........1353 
           overtaking situation..................417  448  449  601  655 
                                                 724  782  883  893  918 
                                                 983  2045 2070 
           overtaking vessel, burden of..........2045 
           passing agreement, failure to  
             establish...........................362  362  381  782  2016 
                                                 2041 2070 
           passing situation.....................2012 2116 
           pilot, effect of presence of..........417  531  2153 
           position of other vessel uncertain, 
             duty................................840  866  963  983  989 
                                                 1078 2059 
           radar, as increasing burden to avoid 
             collision...........................517  595  598  599  728 
                                                 866 
           radar plot............................728  866  955  1078 1106 
                                                 1131 1140 1166 1193 
           radar, unnecessary in good visibility.2045 
           radar, use of in fog..................382  385  517  595  598 
                                                 599  728  866  955  989 
                                                 1078 1106 1510 2027 2113 
           radio contact, failure initiate.......2039 
           risk of, duty to avoid................448  449  728  891  2059 
           risk of, when present.................362  444  1213 
           river or channel......................444  448  449  766  782 
                                                 807  830  1036 1300 1304 
                                                 2046 2059 
           rules, departure from.................362  417  444  807  2016 
                                                 2029 2039 2070 
           rules, timely compliance with  
            required.............................840 
           situation determines law applicable...2129 
           sound signals, failure to utilize.....2039 
           special circumstances.................362  417  444 
           special circumstances, defined........807  983  1036 1353 
           special circumstances, not extent 
             present.............................2070 
           starboard to starboard situation, 
             not shown...........................2096 
           statement procured during investigation 
             inadmissable........................2035 
           stationary object.....................461  579  1131 2113 2126 
                                                 2173 2174 
           "statutory fault" doctrine inapplicable to 
             excuse..............................1670 
           statutory fault, other vessel, 
             no defense..........................2096 
           statutory violation, presumption of 
             fault...............................689  728  840  866  989 
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           steerageway, ability to maintain......989  1259 1352 2113 
           stopped at time of....................989 
           stopping engines......................989  1078 1106 1193 1259 
           submerged objects, uncharted..........2057 
           time and distance, estimates of, 
             reliance on.........................724  840 
           tug and tow...........................471  782  2012 2122 2126 
           tug, fail to use......................2175 
           visibility excellent..................1213 1758 2122 
           weather, adverse conditions...........2030 
           wilfully causing......................329 
           with moored vessel....................2101 
           with recreational boat................2046 
 
  11.17  Crossing situation 
 
           anchorage, vessel leaving.............1670 
           burdened vessel, duties of............687  1036 1469 1501 1670 
           collision.............................2008 
           contrary to rules of road.............2129 
           cross signals.........................1313 
           defined...............................444 
           distinguished from meeting............444  1036 2129 
           drifting vessel.......................1501 
           duty to keep clear....................1313 1501 
           failure to see other vessel...........1501 1758 
           failure to signal.....................460  868 
           Master in command.....................1191 
           privileged vessel.....................1393 
           privileged vessel, duties of..........1670 
           special circumstances, not applicable.1501 
 
  11.18  Custom 
 
           existence of, as a defense............322  724  782  1036 1073 
                                                 2016 
           regulation, relation to...............2070 
           regulation setting forth..............1093 
           statutes, relation to.................322  724  782 
 
  11.20  Damage to vessel 
 
           as measure of speed...................385 
           evidence of buoy collision............2030 
 
  11.21  Danger signal 
 
           delay in sounding, effect of..........491 
           duty to slow included in..............491 
           evidence of buoy collision............2030 
           failure to sound......................491  531  868  893 
           need for when passing signal  

  11.23  Daylight hours 

           not interchangeable with "between sunrise 

           0145 held to be a time outside 

             unanswered..........................1570 
           permissive or mandatory...............868 
 

 

             and sunset".........................1740 

             daylight hours......................1740 
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  11.24  Drift lead 
 
           use of................................774 
 
  11.26  Fire 
 
           fuel line, due to.....................1515 
 
  11.27  Fire fighting systems 
 
           steam smothering system, defective....715 
 
  11.28  Freeboard 
 
           minimum, defined......................585 
           purpose of assigning minimums.........585 
 
  11.29  Fuel line 
 
           repair faulty.........................1515 
 
  11.30  Gangway 
 
           unsafe................................1011 1073 
 
  11.31  Fog 
 
           ability to stop dead in the water.....955  1259 1548 1583 2027 
           ability to stop, test of..............586  598  955  2113 
           failure to take reasonable  
             precautions.........................1305 1449 1738 2030 
           failure to take soundings.............581 
           failure to use fathometer.............870  878  928  987  2034 
           failure to use large scale chart......1048 
           failure to verify heading.............961 
           failure to warn of danger.............363 
           fix related to depth of channel.......1738 2034 
           fog...................................383  699  775  870  2024 
           gross negligence......................995 
           grounded part of vessel within  
             channel.............................1738 
           imputed negligence....................1547 
           Master, not on bridge.................1547 
           mate's error not causative............1593 
           momentarily touched bottom............1197 1256 1283 
           negligence, casual effect of..........730 
           no presumption of negligence from 
             repeated collisions.................1565 
           not negligent.........................1565 1738 
           notices to mariners...................1449 
           officer of watch, contributing to 
             stranding...........................690 
           officer of the watch, in command......1547 
           precautions necessary.................328  394  456  581  672 
                                                 699  774  870  878  1472 
                                                 1738 
           presence of Master on bridge, as  
             defense.............................328  652 

                                                 2024 
           presumption of negligence.............1197 1200 1256 1565 1738 

           prima facie case......................699 
           prior grounding in some area, not determi- 
             native of current negligence........2034 
           probative evidence of channel depth...1565 
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           primate cause of......................360 
           radar, use of.........................2113 
           reasonable care to avoid..............1565 
           reliance on officer by Master.........987 
           report of, requirement................727 
           responsibility of Master..............1593 
           search pattern poor...................1305 
           shoaling, notice of...................1738 
           speed in..............................2113 
           struck channel bank...................1077 
           substantial evidence of...............1197 
 
  11.40  Inland waters 
 
           coastwise manning.....................1177 
           lines of demarcation..................1131 
 
 
          misleading............................1452 

  11.41  Inspection, annual 
 
           application for, requirements.........715 
 
  11.42  Inspection laws 
 
           violation of, right to waiver of......715 
 
  11.43  Ladder 
 
           accommodation.........................1011 1073 
 
  11.44  International rules 
 
           violation of, as basis for charge.....583  1740 
 
  11.50  Lifeboats 
 
           casualty..............................927  946 
           failure to have aboard................597 
           failure to report missing items.......1126 
           releasing gear failure as master's 
             negligence..........................1637 
 
  11.51  Lights 
 
           showing inland rules lights when inter- 
             national rules apply is serious 
             offense.............................1740 
 
  11.52  Lightship 
 
           collision with........................461 
 
  11.55  Marine casualty 
 
           absence of as affecting jurisdiction..440  651 
           absence of, Rules of the Road  
             violation...........................1570 
           defined...............................727 
           reports required......................727 
 
  11.56  Meeting situation 
 
           crossing courses......................1353 
           danger signal, use of.................2039 
           danger signal, when required..........1570 
           defined...............................444 
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           distinguished from crossing...........444 
           Master in command.....................1304 
           river or channel......................444  766  830  1300 1304 
                                                 2016 
           sound signals.........................2039 
           starboard passing signal sounded......1304 
           winding channel.......................1304 
 
  11.57  Motorboat 
 
           explosion on..........................1515 
           fuel line faulty......................1515 
           jurisdiction over.....................1007 
           repairs inadequate....................1515 
 
  11.59  Motorboat operator 
 
           Certificate of Inspection  
             requirements........................1506 
           duty to passengers....................710 
           excessive speed.......................918 
           explosion, fuel line faulty...........1515 
           failure to perform duties.............1495 
           intoxicants, use of...................1495 
           intoxication..........................1495 

           negligence of, explosion due to.......1515 
           lookout, lack of......................943  1007 

           order includes license as chief mate..943 
           small passenger vessel, service of....1506 
           standard of care......................579  1515 
           violation of law......................1506 
 
  11.60  Narrow channel 
 
           defined...............................807  1036 1300 1304 1353 
           burdened vessel.......................2070 
           moderate speed........................1454 
           notice relevant only to specified 
             channels............................1565 
           overtaking situation..................448  449  782 
           rule: 
             compliance required, unless unsafe..1661 1816 1842 1981 
             connection with "starboard hand 
               rule".............................1661 
             general.............................1925 
             violation not condoned because "safe" 
               to violate........................1661 
           speed in, not negligent in  
             circumstances.......................2114 
 
  11.61  Navigable waters of the United States 
 
           interstate waterway...................440 
           what constitutes......................440 
 
  11.62  Navigation 
 
           "all means of", defined...............328  672 
           course, failure to ascertain..........1472 
           course, failure to change.............394 
           course, failure to set proper.........360  1357 
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           crossing situation....................1393 
           current...............................2177 
           defined...............................394  687 
           duty of officer in charge of..........672  2008 
           duty to use all available means of....672  699  728  1357 
           failure to establish position.........328  581  672  699  775 
                                                 878  2024 
           failure to keep clear.................891 
           failure to slow.......................384  687 
           ferryboat, in fog.....................1349 1352 2113 2024 
           fog...................................2085 
           grounding, prima facie case...........699 
           Mississippi River.....................963  989  1565 
           negligence in.........................394  444  655  724  730 
                                                 766  868  870  878  1357 
                                                 1403 2008 2024 2034 
                                                 2177 
           outside channel.......................2057 
           pilot, responsibility of..............456 

           radar, use in.........................1357 2024 2059 2113 

           crossing situation, defined...........2031 

           radar.................................2085 

           radio bearing.........................383 
           responsibility of Master..............381  385  581  672  870 
                                                 987  1461 
           "seaman's eye", use of................672 
           standard of care......................730  775  878  1356 
           steering deviation, allowance for.....383 
 
  11.64  Navigation laws 
 
           fines, imposition of, when authorized.440 
 
  11.65  Navigation, rules of 
 
            application of Rule 3 when signal 
              unanswered.........................1570 
           Article 29, creates no affirmative  
             duty..2057   2087 
           burdened vessel in narrow channel.....2070 
           collision.............................2027 2087 
           compliance with.......................963  989  2012 
           construction of.......................362  362B 417 
           crossing situation....................404  444  460  595  687 
                                                 868  1353 1393 1469 1501 
                                                 2031 2052 

           custom, effect of.....................322  724  782  1356 2016 
                                                 2031 
           departure from rules..................807 
           danger signal, use of.................868  1570 2039 2052 
           duty of overtaken vessel..............449  724  883  2116 
           duty of overtaking vessel.............448  655  724  782  891 
                                                 2070 
           duty to maintain course and speed.....448  449  724  883 
           duty to stop engines..................517  689  728  807  963 
                                                 989 
           exercise of judgment..................417  2177 
           failure to sound bend signal..........2012 
           failure to sound whistle..............2039 
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           ferryboat, necessity of compliance with 
             rules...............................866  2052 
           identity of vessel signaled, mistake 
             as to...............................766 
           in extremis...........................595  689  766  807  830 
                                                 868 
           law, not signals, as governing  
             passing.............................531 
           lights, applicability of 46 USC 255 to 
             barges..............................2066 
           mandatory nature of...................404  417  583  687  689 
                                                 724  728  866 
           Master allows pilot to violate Rules of 

                                                 807  830  2045 2177 

             authorization.......................1750 

                                                 807  906  946 

             the Road............................1676 
           meeting situation.....................362B 444  531  758  766 
                                                 830  840  866  1353 1454 
                                                 2016 2039 
           moderate speed, narrow channel........1454 
           moderate speed rule...................2027 
           negligence of other vessels, 
             materiality of......................471  583  599  655  687 
                                                 689  728  807  840  866 
                                                 868  2004 2052 
           overtaking situation..................448  449  601  655  724 
                                                 782  883  891  2041 2045 
                                                 2070 
           passing agreement, failure to  
             establish...........................362  782 2012 2016 2041 
                                                 2070 
           position of other vessel uncertain,  
             duty................................840  866 
           potential burdened vessel.............404 
           precaution required...................929 
           proper lookout........................2046 
           purpose of............................724  2016 2057 2087 
           river or channel......................444  448  449  766  782 

           Rule 3, application when signal 
             unanswered..........................1570 
           rules apply is serious offense........1740 
           screening of sidelights on barge......2031 
           showing inland lights where inter- 
             national rules apply is serious 
             offense.............................1740 
           special circumstances.................362  417  444  687  807 
                                                 983  1353 2066 
           special circumstances, not present....2070 
           standard of care, increase with  
             danger..............................775  1078 2177 
           starboard hand rule...................1661 
           statutary violation of other vessel, 
             effect..............................782  840  868 
           suicide, failure to prevent...........400 
           suspension ordered for while revocation 
             ordered for incompetence in another 

           test of...............................544  579  586  655  657 
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           time period involved, materiality of..715 
           timely compliance with required.......840 

           tug and tow, privilege of.............471  2052 

           violation of..........................362  417  444  807  1740 

           violation of, as negligence...........583  687  689  782  868 

           tug and tow duty towards..............471  2041 

           under U.S. Code.......................471 

                                                 2070 

                                                 2012 2039 2041 2057 
           violation of, as raising presumption 
             of fault............................689  728  840  866 
           violation of, assent to...............444  531 
           violation of, assumption of risk......531 
           violation of, not contributory 
             to collision........................1356 
           violation of, not negligence per se...2057 
           when night engineer has duty to prevent 
             flooding............................1739 
           youth offender........................1356 
 
  11.66  Permit to proceed 
 
           requirement of........................1444 
 
  11.67  Overtaking situation 
 
           duties remain fixed until passing 
             is completed........................891 
           duty to hold course and speed.........448  449  782 
 
  11.68  Passing agreement 
 
           established by radio..................381 
           failure to establish..................362  381  782 
 
  11.69  Passing signals 
 
           descending vessel.....................362 
 
  11.70  Payroll 
 
           port..................................1434 
 
  11.71  Plimsol mark 
 
           defined...............................559 
           fore and aft drafts not controlling...559 
 
  11.72  Pilot rules 
 
           danger signal, requirement............460  491 
           violation of, as basis for charge.....583 
           violation of, jurisdiction over.......491 
 
  11.73  Piloting 
 
           defined...............................394 
 
  11.74  Pilots 
 
           advice to Master......................1565 
           duty of...............................456  963  995 
           jurisdiction over.....................376  700 
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           jurisdiction over, on foreign ship....1077 1131 1366 
           knowledge of local waters.............963 
           Master, failure to relieve pilot......532  656  830  1191 
           Master, relations with................531  532  656  830  1191 
           Master's duty to supervise............2116 
           negligence of, as relieving Master....531  532  830  963  995 
                                                 2116 
           presence of, as defense...............417  531  830 
           presumption of knowledge of...........830  995  2124 
           responsibilities of...................376  456 
           standard of care required.............544  807  830  995  1077 
           suspension of other documents held by.807 
 
  11.75  Privileged vessel 
 
           assent to violation of rules..........444 
           crossing situation....................1393 
           definite course as determining........404 
           fault of..............................362 
 
  11.78  Radar 
 
           adequacy to determine fix.............1472 
           as substitute for lookout.............595 
           collision in clear weather............840  1469 1501 
           defect unknown, in fog................1510 
           failure to use........................382  385  517  2024 2027 
                                                 2045 2085 2113 
           fog, use in...........................382  385  517  595  598 
                                                 599  728  866  955  989 
                                                 1078 1366 2085 
           grounding due to dependence on........730 
           increases duty of avoiding collision..517  595  598  599  728 
                                                 861  2059 
           navigation rules, effect on...........382  595  599  728  866 
                                                 1510 
           necessity of operating................599  2027 
           necessity of using....................599  728  866  1078 2113 
           plot..................................955  1078 1106 1131 1140 
                                                 1166 1193 2059 
           position not ascertained..............1078 1472 2024 
           standard of care, effect on...........728 
 
  11.79  Radio bearings 
 
           limitations of........................383 
 
  11.80  Repairs 
 
           fuel line faulty......................1515 
           operator's responsibility.............1515 
 
  11.81  Risk of collision 
 
           narrow channel rule compliance required 
             unless unsafe to comply.............1661 
           narrow channel rule connection with 
           "starboard hand rule".................1661 
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           narrow channel rule violation not 
             condoned because "safe" to violate..1661 
           NTM relevant only to specified  
             channels............................1565 
           overtaking situation..................448  449  782 

  11.82  Seaworthiness 
 

 
           as affecting reporting requirements...727 
           dangerous crewmembers, presence of....435  505  608  960  1519 
           defined...............................435 
           failure to join, effect of............478 
           investigation, requirement of.........435 
           presumption of........................608  1124 1638 
 
  11.84  Special circumstances 
 
           applicability of rule.................262  362  417  444  807 
                                                 983  2129 2177 
           burden of proof.......................2129 
           held not applicable...................687  1036 1501 
 
  11.85  Special Sessions Court 
 
           of New York...........................932  1080 
 
  11.86  Specifications 
 
           amendment of, sufficiency.............2131 
 
  11.87  Speculation 
 
           insufficient to support findings......1478 
           reasonable notice.....................2131 
           reversal, insufficient for............1522 
           sufficiency of........................2131 
 
  11.88  Speed 
 
           damage as evidence of.................385 
           discretion of Master..................383 
           duty to hold, overtaking situation....448  449 
           excessive, proof of...................2004 
           excessive speed.......................402  586  1260 2027 
           excessive speed, not proven...........2043 
           failure to slow.......................381  394  402  2027 
           fog bank..............................595  2004 2027 
           lack of control at low speed, 
             defense of..........................461 
           prior excessive speed, effect of......586  2004 2043 
 
  11.89  Signals 
 
           anchored vessel in fog................1548 
           cross signal..........................766  807  1036 
           danger signal, delay in sounding......491 
           danger signal, permissive or  
             mandatory...........................868 
           danger signal, use of.................491  531  868  893  1570 
           failure to answer.....................362  385  460 
           failure to sound......................381  417  491  531  601 
                                                 891  893  1373 
           failure to sound in fog...............1373 
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           failure to sound when near fog bank...595 
           mistake as to vessel for which  
             intended............................766 
           necessity of receiving assent to......531  655  724  782 
           passing signals, descending vessel....362 
           radio agreement as substitute for.....381 
           repetition prohibited unanswered, duty 
             to sound............................1570 
           use of signals contrary to rules......531  1036 1353 
 
  11.90  Small passenger carrying vessels 
 
           certificate contra regulations........1463 1471 
           Certificate of Inspection, operator 
             requirements........................1506 
           elements, material....................1463 
           explosion on .........................1515 
           failure to perform duties.............1495 
           fuel line faulty......................1515 
           intoxicants, use of...................1495 
           intoxication..........................1495 
           motorboat operator, serving on........1506 
           operator, negligence of...............1515 
           operator, requirements................1506 
 
  11.91  Starboard hand rule 
 

           "acting under authority" of federal 

           bar pilots, authority.................2094 

           connection with "narrow channel" rule.1661 
 
  11.92  State pilot 
 

             license defined.....................2039 

           condition of employment...............2094 
           "condition of employment" test........2039 2069 
           jurisdiction over.....................376  700  2094 
           jurisdiction under 46 USC 214 lacking, 
             Dietze v. Siler as basis............2069 
           jurisdiction under 46 USC 239 lacking, 
             "condition of employment" not shown.2069 
           jurisdiction when federal license is con- 
             tinuing prerequisite to state  
             license.............................2039 
           Mississippi River, bar pilots.........2094 
           revocation of federal license, not 
             regulation of state pilots..........2039 
           Soriano v. U.S., discussed............2039 
 
  11.93  Suction force 
 
           effect of.............................448  449  1077 
 
  11.95  Tank vessel 
 
           burning and welding regulations.......635 
 
  11.99  Vessel 
 
           anchoring in pipeline area............667 
           ascertainment of position.............559  728  866 
           ballasting necessity of supervising...674 
           burdened, duty of.....................444  448 
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           cargo hatches, failure to close.......831 
           deviation of vessel...................1003 
           duty of crew to.......................363  608  633 
           endangering vessel, smoking in bed....900 
           fishing, licensing requirements.......809 
           load lines of, purpose of assigning...585 
           officers required.....................715 
           overloading of, how determined........559 
           overloading justifies seaman leaving..515 
           position unknown, danger resulting....652  653 
           privileged, crossing situation........1393 
           releasing seamen from service of......608 
           responsibility for safety of..........531  532 
           search of, legality of................316 
           seaworthiness of......................435 
           speed of, determined by damage........385 
           under-manned, impairment of  
             operations..........................863 
 
  11.112 Vessels, small passenger carrying 
 
           elements, material....................1463 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
  ORIGINAL                           11-15 



                        12. ADMINISTRATIVE LAW JUDGES 
 

 

           delivery to defendant, requirement of.355  719  763  1068 1161 
  ORIGINAL                           12-1 

  12.01  Administrative Law Judge 

           abuse of discretion...................319  2171 
           admission of no prejudice by counsel..1554 
           ascertainment of prior records........1686 
           authority to issue waiver.............1720 
           authority to make orders..............338  656 
           authority to order psychiatric exam...1355 
           disqualification of, no basis for.....1554 
           disqualification of, not required.....1678 
           documents, deposit of with ALJ........606  753 
           duty to know prior record before entering 
             orders..............................1686 
           duty to read documentary evidence.....1582 
           duty to find facts....................2176 
           evidence, duty to evaluate............1475 1571 1704 1735 1741 
                                                 1756 
 
  12.20  Civil punishment 
 
           anchoring in pipeline area............667 
           consideration of......................350  375  429  434  492 
                                                 378  696  707 
 
  12.23  Conclusion 
 
           discrepancy with finding of fact 
             resolved............................1732 
 
  12.29  Credibility 
 
           accepted offer of proof with no evidence 
             contra as...........................1757 
           addition to ALJ's findings, based on 
             evidence............................1703 
           ALJ determination upheld, unless clearly 
             erroneous...........................2108 
           ALJ not bound.........................1561 
           altered to conform to evidence........1556 1755 
           amended by Commandant.................1589 
           "and/or" not to be used...............1581 
           authority to alter....................362  381  399 
           based on substantial evidence.........1685 1123 1744 1751 1758 
           based on substantial, reliable and 
             probative evidence..................1754 
           omissions from........................1057 1114 1131 1138 1173 
                                                 1218 
 
  12.30  Decisions 
 
           amended by ALJ........................1063 1073 
           amended by Commandant.................1574 
           based on hearsay, improper............1579 
           basis for.............................385  455  652  653 
           delay in rendering....................1138 1195 1216 1510 
           delivered after 5 years...............1399 



           effective date of.....................719  763  1068 1161 
           evidence, full disclosure of..........374 
           evidence to support, lack of..........381 
           finding of fact, not to be in opinion.1570 
           finding of fact, must be in decision..2175 
 
  12.35  Dicta 
 
           use of, by Administrative Law Judge...381  385 
 
  12.40  Disqualify 
 
           bias and prejudice, must be real to 
             disqualify..........................1554 
           bias not shown........................1735 
           bias or prejudice must be affirmatively 
             show................................1554 
           failure to do in another case not  
             error...............................1751 
           hearing previous case, not basis for 
             disqualification....................1554 
           motion to.............................1441 1554 1751 
           motion to must be addressed to ALJ 
             to be disqualified..................1751 
           motion to must be made in case at  
             hand................................1751 
           no basis for..........................1554 1751 
           prejudice of ALJ......................1704 
           made on record........................1586 
           Master's testimony has no greater impact 
             than that of other witnesses........1736 
           modified..............................1703 1755 
           modified by additions to..............1703 
           no evidence to support portion of.....1653 
           not arbitrary or capricious...........1751 
           not disturbed when based on substantial 
             evidence............................1596 1708 1741 1744 1751 
                                                 1756 1758 
           not subject to collateral attack when 
             final...............................1708 
           not to be in opinion..................1570 
           not to be recitation of evidence......1576 
           not upheld if evidence on which based 
             inherently incredible...............1753 

             inherently incredible...............1753 

           one day different from specification..1756 
           opportunity to submit.................422  549 
           party's testimony as basis for........1721 
           proposed necessary of ruling on by  
             ALJ.................................546  580  708 
 
  12.50  Findings 
 
           basis for.............................2171 
           not subject to collateral attack when 
             final...............................1708 
           not to be in opinion..................1570 
           not to be recitation of evidence......1576 
           not upheld if evidence on which based 
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           not upheld if evidence on which based 
             not substantial.....................2178 2181 
           one day different from specification..1756 
           opportunity to submit.................422  549 
           party's testimony as basis for........1721 

           reject those made without notice to 

             expanded............................1757 

                                                 1005 1012 1046 1070 1121 

           admission of an prejudice by counsel..1554 

                                                 1399 1489 

           service on counsel, requirements for 

           service, proof of.....................1285 

             hearings............................1735 
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           proposed, necessity of ruling on by  
             ALJ.................................549  580  708 
           should ordinarily be made public......1735 
           recitation of evidence not findings...1576 

             counsel that stipulated issues 

           related to offense not charged........1653 
           review of.............................385  389  652  1557 
                                                 1755 
 
  12.78  Opinion 
 
           opinion, function of..................1570 
           oral..................................473  1161 
           properly given on record..............1585 
           reasons for, absent...................1057 1114 1173 1218 
           rendered after 3 years................1131 1138 
           review of, limitations on.............329  385  389  421  425 
                                                 430  518  797  939  940 

                                                 1196 1208 

           service delayed.......................1033 1038 1216 1263 1343 

           service on counsel not authorized.....1705 

             authorization.......................1686 

           should ordinarily be made in public 

           to addressee only.....................1086 
  12.80  Modification of order 
           hardship as grounds for...............2162 
 
 
 
 
 
 

 

 

 
 
 
 
 



13. APPEAL AND REVIEW 
 

           order, extension to "all documents"...2154 

 

  13.01  Abbreviated decisions 
 
           collision.............................596  687  1106 1313 
           general...............................939  940  942  947  948 
                                                 949  951  962  970  974 
                                                 1032 1045 1060 1061 1080 
                                                 1084 1085 1089 1090 1099 
                                                 1108 1125 1151 1153 1157 
                                                 1159 1172 1180 1203 1211 
                                                 1214 1216 1226 1227 1230 
                                                 1237 1240 1242 1245 1249 
                                                 1250 1252 1301 1303 1306 
                                                 1307 1310 1527 1528 
           narcotics statute.....................1102 1112 1116 1139 1145 
                                                 1206 1253 1267 1296 1302 
                                                 1317 
 
  13.03  Affidavits 
 
           submitted on appeal...................1310 1813 
 
  13.04  Administrative Law Judge 
 
           decision, necessity of findings.......2154 
           findings, affirmed unless clearly 
             erroneous...........................2153 
           finding approved......................312  328  329  565  582 
                                                 616  670  858  890  1368 
                                                 1557 1561 1562 
           findings modified.....................1199 1259 1350 
                                                 1557 1755 
           findings of fact, adequacy............2154 
           findings weight of on appeal..........829  858 
           order, discrepancy in.................2154 

           relationship to policy-making.........2154 

  13.05  Amendment of Commandant's Decision 
 
           general...............................385  421 
 
  13.10  Appeals 
 
           after successful, party's position 
             should not be worsened..............1750 
           agency action not complete until  
             after...............................2157 
           ALJ finding in error, not shown.......1708 
           assignment of errors too broad........1857 
           finding of ALJ, adoption of...........1340 1751 
           finding of ALJ, inconsistent order....1571 
           finding of ALJ, weight of.............829  858  1751 
           findings of fact, duty to make........714  752 
           findings upheld party unable to plea..1640 
  ORIGINAL                           13-1 



           findings upheld unless arbitrary......1735 1880 
           form to be followed...................1988 
           frivolous.............................1518 
           denial of service not supported.......1681 
           grounds for, insubstantial............1684 
           grounds for, repudiation of counsel...1705 
           grounds for, specificity required.....1416 1488 1554 1659 1663 
                                                 1687 1733 1754 1853 2151 
           hardship, to family no grounds for....1881 2162 
           hearing, reopening of, after appeal...797 
           issue asserted first on appeal not 
             accepted as defense to charged 
             misconduct..........................1611 2184 
           inability of Master to testify, 
             insufficient grounds of.............1860 
           incompetence due to mental condition..897 
           increasing severity of ALJ's order....570 
           inferences resting on evidentiary 
              findings...........................858 
           inferences, unsupported, consider- 
             ation of............................699 
           interrogatories, may be assessed 
             on appeal...........................1986 
           issue raised first time on............1693 1977 2184 
           issues not raised, consideration of...1862 1865 
           joint appeal..........................701  988  1008 1091 
           limited to matters raised at hearing, 
             clear error and newly discovered 
             evidence............................2151 
           review de novo, findings of facts.....652  653  840 
           sole purpose, to obtain temporary 
             document............................1518 
           specificity, lack of..................1659 1663 
           statutory limitation..................1161 
           statutory violation, necessity of.....395 
           time for..............................1706 
           timeliness............................1161 1426 
           timeliness of affirmative defense.....1723 
           timely on denial to reopen............1426 
           unsupported allegations, insufficient.1591 1747 
           veracity of witnesses, determination  
             of..................................566  1046 1047 1072 1679 
           vexatious.............................1586 
 
  13.30  Clemency 
 
           administrative clemency...............762  770  777  844  845 
                                                 851  895  915  1123 1149 
                                                 1721 
           plea for..............................926  962  968  992  1099 
                                                 1221 1252 1261 1264 1267 
                                                 1274 
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           plea for, rejected....................1374 1378 1399 1439 
                                                 1860 1908 1920 1921 
                                                 1922 1928 1938 1989 
           regulations concerning, narcotics  
             case................................812  814  845 
           specification dismissed...............1721 
 
  13.50  Grounds for appeal 
 
           discrepancies in record, not shown....1708 
           findings in error, not shown..........1708 
           may not contravene guilty plea........1631 
           not submitted.........................1116 1121 1196 1208 
           specifically required.................1416 1488 1851 1853 
           specificity...........................1687 
 
  13.60  Modification of ALJ's order 
 
           after appeal..........................1177 
           as excessive..........................309  404  997  1000 1059 
                                                 R 1  1096 1110 1153 1167 
                                                 1230 1269 R 2  1419 1479 
                                                 1547 1637 1755 1975 
           based on similar cases................1998 
           Commandant's direction................1167 1858 
           modified on appeal....................1998 
           modified on de minis doctrine.........1897 
           modified to vacate probation..........1883 
           modification not appropriate under 
             46 USC 239b.........................1673 
           modification not warranted by error 
             in pleading.........................1884 
           modification of to correct inequity caused 
             by linking to earlier order.........1866 
           modified when subsequent order decided on 
             appeal first........................1749 
           no showing it is obviously excessive..1751 
           not abusive of descretion.............1994 
           not bound by stipulation..............1671 
           not bound by Table of Average Orders..1711 1937 
           not disturbed when appropriate........1585 
           not excessive.........................1572 1575 1614 1742 1751 
                                                 1752 1756 1880 1997 
           not excessive for disobedience of  
             orders..............................1703 
           not excessive for intoxication and 
             wrongful possession of liquor.......1756 
           not excessive when more lenient than 
             average orders......................1692 
           not reduced unless clearly  
             inappropriate.......................1751 1989 
           not tied to amount of damages.........1937 
           notice of.............................794 
           service delayed.......................1216 
           specification, improperly amended.....1335 
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           specification proved in part..........642 
           subsequent review of case considered 
             by ALJ..............................1723 
           suspension completed..................1230 
           suspension, extension of..............1325 
           suspension for incompetence until fit.1502 
           touching..............................1147 
           propriety of, dependent on merits 
             of case.............................1859 
           time element negates..................1967 
 
  13.90  Review 
 
           inappropriate.........................1755 
           on Commandant's motion................680  R 1  400  441  442 
                                                 R 2  R 3  R 4  R 5  R 6 
           record of hearing must be provided....2157 
 
  13.99  Revocation 
 
           ALJ has wide latitude in ordering.....1936 
           effects of order of revocation........326 
           endorsements..........................1720 
           evidence in mitigation admitted for 
             first time on appeal................1729 2180 
           excessive order reduced...............R 3  1849 
           excessive suspension as harsher than 
             revocation..........................R 1  R 2 
           for abusive language..................1123 1619 1648 
           for assault, appropriateness of order.315  851  890  903  960 
                                                 982  1123 1333 1347 1411 
                                                 1422 1491 1520 1521 1549 
                                                 1604 1626 1629 1634 1646 
                                                 1841 1849 1852 1873 1892 
                                                 1931 
           for disobeying an order...............1619 1630 1644 1855 
           for endorsement fraudulently obtained.1966 
           for failure to employ licensed personnel 
             modified by Commandant's direction..1858 
           for failure to join...................R 3 
           for failure to perform duties.........1320 1620 1625 1630 1644 
                                                 1650 1734 1849 1850 1851 
                                                 1856 
           for failure to perform duties due to 
             intoxication........................1329 1374 1406 1434 1625 
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           740..................1380 
           741.................. 
           742..................1074 
           743.................. 
           744..................2034 
           745..................806, 1790, 1851, 2077 
           746..................806, 1790, 1851, 2077 
           747.................. 
           748..................806, 1001, 2077 
           749.................. 
           750.................. 
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           751.................. 
           752.................. 

           769.................. 

           753.................. 
           754.................. 
           755.................. 
           756.................. 
           757.................. 
           758.................. 
           759..................806, 2077 
           760.................. 
           761..................806 
           762.................. 
           763.................. 
           764..................806, 2077 
           765.................. 
           766.................. 
           767.................. 
           768.................. 

           770.................. 
           771.................. 
           772.................. 
           773..................998, 975, 1318, 1901 
           774.................. 
           775.................. 
           776.................. 
           777.................. 
           778..................1423 
           779.................. 
           780.................. 
           781.................. 
           782.................. 
           783.................. 
           784.................. 
           785.................. 
           786.................. 
           787.................. 
           788.................. 
           789.................. 
           790.................. 
           791..................1368, 1391 
           792.................. 
           793.................. 
           794.................. 
           795..................935 
           796.................. 
           797..................1426, 1622 
           798..................1028 
           799.................. 
           800..................1028 
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          801.................. 
          802.................. 
          803.................. 
          804.................. 
          805.................. 
          806..................1085, 1057, 1059, 1382 
          807..................1353 
          808.................. 
          809..................832 
          810..................1001, 1081, 1165, 1195, 1350 
          811.................. 
          812.................. 
          813.................. 
          814.................. 
          815.................. 
          816.................. 
          817.................. 
          818.................. 
          819.................. 
          820..................1476 
          821.................. 
          822.................. 
          823.................. 
          824..................1281, 1400, 1427 
          825..................1355 
          826.................. 
          827..................1001, 1163, 1165, 1195 
          828.................. 
          829..................1346 
          830..................963, 1939, 2101 
          831.................. 
          832.................. 
          833.................. 
          834..................1950 
          835.................. 
          836.................. 
          837.................. 
          838.................. 
          839.................. 
          840..................2059 
          841.................. 
          842.................. 
          843.................. 
          844.................. 
          845..................1161, 2103 
          846..................1014 
          847.................. 
          848.................. 
          849.................. 
          850.................. 
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          851.................. 
          852..................1223, 1356, 1786, 2076 
          853.................. 
          854.................. 
          855.................. 
          856.................. 
          857.................. 
          858..................1198 
          859.................. 
          860.................. 
          861.................. 
          862.................. 
          863.................. 
          864.................. 
          865.................. 
          866.................. 
          867.................. 
          868..................946, 1349, 1366, 1510, 1548, 1755 
          869..................993 
          870..................2057 
          871.................. 
          872.................. 
          873.................. 
          874.................. 
          875.................. 
          876.................. 
          877.................. 
          878..................1197 
          879.................. 
          880.................. 
          881.................. 
          882.................. 
          883.................. 
          884.................. 
          885.................. 
          886.................. 
          887.................. 
          888.................. 
          889..................916 
          890.................. 
          891.................. 
          892.................. 
          893.................. 
          894..................1816, 2176, 2177 
          895.................. 
          896.................. 
          897..................2181 
          898.................. 
          899.................. 
          900.................. 
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          901.................. 
          902.................. 
          903..................1364 
          904.................. 
          905..................944, 1094, 1162 
          906.................. 
          907..................1525 
          908.................. 
          909.................. 
          910..................2185 
          911.................. 
          912.................. 
          913..................1141 
          914.................. 
          915.................. 
          916..................935, 975, 998, 1057, 1160, 1170, 1901 
          917.................. 
          918.................. 
          919.................. 
          920..................944 
          921.................. 
          922..................1027, 1057 
          923.................. 
          924..................1437, 1516, 1898 
          925.................. 
          926.................. 
          927.................. 
          928.................. 
          929.................. 
          930.................. 
          931.................. 
          932..................948, 965, 1018, 1054, 1066 
          933.................. 
          934.................. 
          935..................2076 
          936.................. 
          937.................. 
          938.................. 
          939..................1005, 1046, 1070, 1121, 1208 
          940..................1005, 1046, 1070, 1121, 1208 
          941.................. 
          942.................. 
          943.................. 
          944..................1094, 1228 
          945.................. 
          946..................1349, 1366, 1510, 1548, 1755 
          947.................. 
          948.................. 
          949.................. 
          950.................. 
 
 
 
 
 
  ORIGINAL                            14-13 



          951..................1117 
          952.................. 
          953.................. 
          954..................1089, 1098, 1117, 1145, 1265, 1480, 1481 
                               1523, 2076, 2179 
          955..................1078, 1091, 1106, 1166, 1193, 1259 
          956..................1436 
          957.................. 
          958..................1201 
          959..................1017 
          960.................. 
          961.................. 
          962.................. 
          963.................. 
          964.................. 
          965.................. 
          966.................. 
          967.................. 
          968.................. 
          969.................. 
          970.................. 
          971.................. 
          972..................1169 

          974.................. 

          978.................. 

          988.................. 

          990.................. 

 

          973.................. 

          975..................1901 
          976.................. 
          977..................2105 

          979.................. 
          980..................1364 
          981.................. 
          982..................2165, 1266, 1509 
          983.................. 
          984..................1088 
          985.................. 
          986.................. 
          987..................1200 

          989..................1078, 1140, 1259, 1366, 1510, 1548 

          991.................. 
          992.................. 
          993.................. 
          994.................. 
          995.................. 
          996.................. 
          997.................. 
          998..................1001, 1901 
          999.................. 
          1000................. 
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          1001................. 
          1002................. 
          1003................. 
          1004.................1445 
          1005.................1046, 1070, 1121, 1208 
          1006................. 
          1007................. 
          1008.................1095, 2068 
          1009................. 
          1010................. 
          1011................. 
          1012................. 
          1013.................1162 
          1014.................1161, 1437, 1516 
          1015................. 
          1016.................1070, 1121, 1208 
          1017................. 
          1018.................1054, 1066, 1225 
          1019................. 
          1020................. 
          1021................. 
          1022................. 
          1023................. 
          1024................. 
          1025................. 
          1026................. 
          1027.................1057, 1056 
          1028.................1488 
          1029................. 
          1030.................1281, 1400, 1427 
          1031................. 
          1032................. 
          1033.................1399 
          1034................. 
          1035................. 
          1036.................1106, 2181 
          1037.................1092, 1382, 1496 
          1038.................1399, 1525 
          1039................. 
          1040................. 
          1041................. 
          1042.................1162, 1424, 1901, 1935 
          1043................. 
          1044.................1392 
          1045................. 
          1046.................1070, 1121, 1208 
          1047................. 
          1048................. 
          1049.................1364 
          1050................. 
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          1051.................1479 
          1052.................1185, 1168, 1788 
          1053................. 
          1054.................1066 
          1055................. 
          1056................. 
          1057.................1068, 1114, 1173, 1364 
          1058................. 
          1059................. 
          1060................. 
          1061.................1117 
          1062................. 
          1063................. 
          1064................. 
          1065................. 
          1066................. 
          1067................. 
          1068.................1161, 1364 
          1069.................1167 
          1070.................1121, 1208 
          1071.................1218 
          1072................. 
          1073.................1093, 1515, 2108 
          1074................. 
          1075................. 
          1076.................1083 
          1077.................1131, 1400 
          1078.................1106, 1140, 1193, 1259 
          1079.................1870, 2068 
          1080.................1116, 1145 
          1081.................1163, 1165, 1195, 1350, 1376, 1380, 1906 
          1082.................1462, 1870, 2068 
          1083.................1870 
          1084................. 
          1085................. 
          1086.................1169, 1502 
          1087................. 
          1088................. 
          1089.................1145 
          1090................. 
          1091.................1106 
          1092.................1253, 1496 
          1093.................1515, 2108 
          1094................. 
          1095.................2068 
          1096................. 
          1097................. 
          1098.................1112, 1225, 1296, 1383 
          1099................. 
          1100.................1124 
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          1101................. 
          1102................. 
          1103................. 
          1104................. 
          1105................. 
          1106.................1366 
          1107.................1126, 1198, 2037 
          1108................. 
          1109................. 
          1110................. 
          1111................. 
          1112.................1225 
          1113................. 

          1115................. 

          1118................. 

          1120.................1198, 1348, 1618 

          1125................. 
          1126.................1484, 1567 
          1127................. 
          1128................. 

          1131.................1201, 1366, 1400, 1842, 2081, 2174, 2177 

          1136................. 

          1138................. 

          1140................. 
          1141................. 
          1142................. 
          1143................. 
          1144................. 
          1145.................1481, 1523 
          1146................. 
          1147................. 
          1148................. 
          1149................. 
          1150................. 
 
 
 
 

          1114.................1173, 1218 

          1116.................1145 
          1117................. 

          1119.................2107 

          1121.................1208 
          1122................. 
          1123................. 
          1124................. 

          1129................. 
          1130................. 

          1132................. 
          1133................. 
          1134................. 
          1135................. 

          1137................. 

          1139.................1223 
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          1151................. 

          1155................. 

          1157................. 

          1177................. 

          1152................. 
          1153................. 
          1154.................1901 

          1156................. 

          1158................. 
          1159................. 
          1160.................1169, 1170, 1381 
          1161.................2103 
          1162................. 
          1163.................1195, 1380 
          1164.................1198, 1567 
          1165.................1178, 1195, 1273, 1380, 2065 
          1166.................1349, 1510, 1549 
          1167................. 
          1168.................1346 
          1169.................1355, 2181 
          1170................. 
          1171................. 
          1172................. 
          1173.................1218 
          1174................. 
          1175................. 
          1176................. 

          1178.................1195, 1273, 1380 
          1179................. 
          1180................. 
          1181................. 
          1182................. 
          1183................. 
          1184.................1425 
          1185.................1228, 1788 
          1186................. 
          1187.................2107 
          1188.................1500, 1549 
          1189.................2065 
          1190................. 
          1191................. 
          1192................. 
          1193................. 
          1194.................1218 
          1195.................1262, 1350, 1380 
          1196................. 
          1197.................1283, 2024, 2174 
          1198................. 
          1199................. 
          1200.................1357, 1425, 1547, 2024, 2174, 2177 
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          1201................. 
          1202.................2083 
          1203................. 
          1204................. 
          1205................. 
          1206................. 
          1207................. 
          1208.................1416 
          1209................. 
          1210.................1808, 1889 
          1211................. 
          1212.................1479 
          1213................. 
          1214................. 
          1215................. 
          1216................. 
          1217................. 
          1218.................1447 
          1219.................1525, 1612 
          1220................. 
          1221................. 
          1222................. 
          1223.................1352, 1513, 1786, 2055 
          1224................. 

          1226................. 

          1228.................1788 

          1225.................1296, 1382 

          1227................. 

          1229................. 
          1230................. 
          1231................. 
          1232................. 
          1233.................1842 
          1234................. 
          1235................. 
          1236................. 
          1237................. 
          1238................. 
          1239................. 
          1240................. 
          1241.................1411 
          1242................. 
          1243................. 
          1244................. 
          1245................. 
          1246................. 
          1247................. 
          1248.................1410, 1411, 1412 
          1249................. 
          1250.................1423 
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          1251................. 
          1252................. 
          1253.................1496 
          2154.................1525 
          1255.................1274, 1362 
          1256.................1357 
          1257................. 
          1258................. 
          1259.................1548 
          1260................. 
          1261................. 
          1262.................1380 
          1263.................1399 
          1264................. 
          1265.................2068 
          1266.................1423, 1509 
          1267................. 
          1268................. 
          1269................. 
          1270................. 
          1271................. 
          1272................. 
          1273................. 
          1274.................1362, 1382, 1445, 1701 
          1275................. 
          1276................. 
          1277................. 
          1278................. 
          1279................. 
          1280................. 
          1281.................1400, 1407, 1427, 1842 
          1282.................1484, 2098 
          1283.................2070 
          1284................. 
          1285................. 
          1286................. 
          1287................. 
          1288.................1410, 1411, 1412 
          1289................. 
          1290.................1410, 1411, 1412 
          1291................. 
          1292................. 
          1293................. 
          1294................. 
          1295.................2107 
          1296.................1362 
          1297.................1388, 1410, 1411, 1412 
          1298................. 
          1299................. 
          1300.................1353 
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           1301.................. 
           1302.................. 
           1303.................. 
           1304..................1353, 1454, 1510, 1939 
           1305.................. 
           1306.................. 
           1307.................. 
           1308.................. 
           1309.................. 
           1310.................. 
           1311.................. 
           1312.................. 
           1313.................. 
           1314.................. 
           1315.................. 
           1316.................. 
           1317.................. 
           1318..................1901 
           1319.................. 
           1320.................. 
           1321.................. 
           1322..................1479, 1500, 1549 
           1323..................2182 
           1324..................1476 
           1325..................1374 
           1326.................. 
           1327..................1483, 1523 
           1328..................1392 
           1329.................. 
           1330.................. 
           1331.................. 
           1332..................1107 
           1333..................1479 
           1334..................1390 
           1335.................. 
           1336.................. 
           1337..................1392 
           1338.................. 
           1339.................. 
           1340.................. 
           1341.................. 
           1342.................. 
           1343.................. 
           1344.................. 
           1345.................. 
           1346..................1390, 1392, 1788 
           1347..................1390 
           1348.................. 
           1349..................1353, 1400, 1548, 1755 
           1350..................1380, 2064 
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           1351..................1425 
           1352..................2024 
           1353..................1510, 1548, 2085 
           1354.................. 
           1355.................. 
           1356.................. 
           1357.................. 
           1358.................. 
           1359..................1434 
           1360.................. 
           1361..................1445 
           1362..................1371, 1701 
           1363.................. 
           1364..................1870, 2068 
           1365.................. 
           1366..................1400, 1510, 1548 
           1367..................1390, 1392 
           1368..................1392 
           1369.................. 
           1370.................. 
           1371.................. 
           1372..................1497 
           1373.................. 
           1374..................1434, 1439 
           1375.................. 
           1376..................1392, 1396 
           1377.................. 
           1378.................. 
           1379.................. 
           1380..................1392, 1906 
           1381.................. 
           1382..................1389, 1497, 1513, 1701, 1919, 2049 
           1383.................. 
           1384.................. 
           1385.................. 
           1386.................. 
           1387.................. 
           1388..................1842 
           1389.................. 
           1390.................. 
           1391..................1436 
           1392.................. 
           1393.................. 
           1394..................1870 
           1395.................. 
           1396.................. 
           1397.................. 
           1398..................1435 
           1399..................1921 
           1400..................1427, 1510, 1842 
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           1401.................. 
           1402.................. 
           1403.................. 
           1404.................. 
           1405..................1436, 1930 
           1406..................1439, 1434 
           1407.................. 
           1408.................. 
           1409..................1479 
           1410.................. 
           1411.................. 
           1412.................. 
           1413.................. 
           1414.................. 
           1415.................. 
           1416..................1488 
           1417.................. 
           1418.................. 
           1419..................1434 
           1420.................. 
           1421..................1901 
           1422.................. 
           1423..................1525, 2038 
           1424.................. 

           1426.................. 

           1428.................. 

           1425.................. 

           1427..................1842 

           1429.................. 
           1430.................. 
           1431.................. 
           1432.................. 
           1433.................. 
           1434.................. 
           1435.................. 
           1436.................. 
           1437..................2171 
           1438.................. 
           1439..................2068 
           1440..................1901 
           1441.................. 
           1442.................. 
           1443.................. 
           1444.................. 
           1445.................. 
           1446.................. 
           1447.................. 
           1448.................. 
           1449.................. 
           1450.................. 
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           1451..................1492 
           1452.................. 
           1453..................1525, 2038 
           1454.................. 
           1455..................1525 
           1456.................. 
           1457..................1495 
           1458..................1799 
           1459.................. 
           1460.................. 
           1461.................. 
           1462.................. 
           1463..................1471 
           1464..................2037 
           1465.................. 
           1466..................1901 
           1467.................. 
           1468..................1525, 2038 
           1469..................1501 
           1470.................. 
           1471.................. 
           1472..................1680, 1787, 1797, 1802, 1972, 2037, 2113 
           1473..................1884 
           1474.................. 
           1475.................. 
           1476.................. 
           1477..................2107 
           1478.................. 
           1479.................. 
           1480..................1497 
           1481.................. 
           1482.................. 
           1483.................. 
           1484.................. 
           1485.................. 
           1486..................1622 
           1487.................. 
           1488.................. 
           1489..................1921 
           1490..................1812 
           1491.................. 
           1492.................. 
           1493.................. 
           1494.................. 
           1495.................. 
           1496.................. 
           1497.................. 
           1498.................. 
           1499.................. 
           1500..................1549 
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           1501..................2045 
           1502..................2181 
           1503..................1774 
           1504.................. 
           1505.................. 
           1506.................. 
           1507.................. 

           1509.................. 

           1534.................. 

           1508.................. 

           1510..................1548, 1842 
           1511.................. 
           1512.................. 
           1513..................1830 
           1514.................. 
           1515..................2108 
           1516..................2171 
           1517.................. 
           1518.................. 
           1519.................. 
           1520.................. 
           1521.................. 
           1522.................. 
           1523.................. 
           1524.................. 
           1525..................2038 
           1526.................. 
           1527.................. 
           1528.................. 
           1529.................. 
           1530.................. 
           1531.................. 
           1532..................2171 
           1533.................. 

           1535.................. 
           1536..................1906, 2109 
           1537.................. 
           1538.................. 
           1539.................. 
           1540.................. 
           1541.................. 
           1542.................. 
           1543.................. 
           1544.................. 
           1545.................. 
           1546.................. 
           1547.................. 
           1548.................. 
           1549.................. 
           1550.................. 
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           1551.................. 
           1552.................. 
           1553..................1932 
           1554.................. 
           1555.................. 
           1556..................1822 
           1557.................. 
           1558.................. 
           1559.................. 
           1560.................. 
           1561..................1930 
           1562.................. 
           1563..................2176 2177 
           1564.................. 
           1565..................2034, 2177 
           1566.................. 
           1567.................. 
           1568.................. 
           1569..................1598 
           1570..................1609, 1791 
           1571.................. 
           1572.................. 
           1573.................. 
           1574..................1603, 1661, 1787, 1832, 1858, 1979, 1999, 
                                 2032, 2039, 2061, 2088, 2167 
           1575.................. 
           1576..................2063 
           1577..................1603 
           1578..................1799 
           1579..................2044 
           1580..................1757, 2037 
           1581.................. 
           1582.................. 
           1583.................. 
           1584.................. 
           1585.................. 
           1586.................. 
           1587.................. 
           1588.................. 
           1589.................. 
           1590.................. 
           1591.................. 
           1592..................2181 
           1593.................. 
           1594..................2095 
           1595.................. 
           1596..................2059 
           1597.................. 
           1598.................. 
           1599.................. 
           1600.................. 
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           1601.................. 
           1602.................. 
           1603.................. 
           1604.................. 
           1605.................. 
           1606.................. 
           1607.................. 
           1608.................. 
           1609.................. 
           1610.................. 
           1611.................. 
           1612.................. 

           1616.................. 

           1618..................1889, 1908 

           1620.................. 

           1613.................. 
           1614.................. 
           1615.................. 

           1617.................. 

           1619.................. 

           1621.................. 
           1622.................. 
           1623.................. 
           1624.................. 
           1625.................. 
           1626.................. 
           1627.................. 
           1628.................. 
           1629.................. 
           1630.................. 
           1631.................. 
           1632.................. 
           1633.................. 
           1634.................. 
           1635.................. 
           1636.................. 
           1637.................. 
           1638.................. 
           1639.................. 
           1640.................. 
           1641.................. 
           1642..................1880, 2003 
           1643..................2182 
           1644.................. 
           1645.................. 
           1646..................2099 
           1647.................. 
           1648.................. 
           1649.................. 
           1650.................. 
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           1651.................. 
           1652.................. 
           1653.................. 
           1654.................. 
           1655.................. 
           1656.................. 
           1657.................. 
           1658.................. 
           1659.................. 
           1660.................. 
           1661.................. 
           1662.................. 
           1663.................. 
           1664.................. 
           1665.................. 
           1666.................. 
           1667.................. 
           1668.................. 
           1669.................. 
           1670..................1701, 1758, 1842, 1925, 2096 
           1671.................. 
           1672.................. 
           1673.................. 
           1674..................2068 

           1676.................. 
           1675..................1901 

           1677..................1705, 1710, 1797 
           1678.................. 
           1679..................1788, Affirmed by N.T.S.B. Order EM-3 
           1680.................. 
           1681.................. 
           1682.................. 
           1683.................. 
           1684.................. 
           1685.................. 
           1686..................2037 
           1687..................1889 
           1688.................. 
           1689.................. 
           1690.................. 
           1691..................2092 
           1692.................. 
           1693.................. 
           1694..................2068, Affirmed by N.T.S.B. Order EM-4 
           1695..................1734 
           1696.................. 
           1697..................2061 
           1698.................. 
           1699.................. 
           1700..................1710 
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           1701..................Affirmed by N.T.S.B. Order EM-7 
           1702.................. 
           1703.................. 
           1704.................. 
           1705..................1834 
           1706..................2068, Reversed by N.T.S.B. Order EM-8 
           1707.................. 
           1708.................. 
           1709.................. 
           1710..................1705 
           1711.................. 
           1712.................. 
           1713.................. 
           1714.................. 
           1715..................2037 
           1716.................. 
           1717.................. 
           1718.................. 
           1719.................. 
           1720..................Affirmed by N.T.S.B. Order EM-5 
           1721.................. 
           1722.................. 
           1723..................1749 
           1724.................. 
           1725.................. 
           1726.................. 
           1727..................1870, 2068 
           1728.................. 
           1729.................. 
           1730.................. 
           1731.................. 
           1732.................. 
           1733.................. 
           1734.................. 
           1735.................. 
           1736..................2078, 2108 
           1737.................. 
           1738..................2034 
           1739..................2013 
           1740..................2034 
           1741.................. 
           1742.................. 
           1743.................. 
           1744.................. 
           1745.................. 
           1746..................1871, 2055, 2076 
           1747..................2182 
           1748.................. 
           1749.................. 
           1750.................. 
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           1751.................. 
           1752..................1865 
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                           1.  ENABLING AUTHORITY 
 
  1.01    Administrative Law Judge 
 
            arbitrary and capricious action of...2250 
            attempt by ALJ to foreclose presentation 
              of evidence........................2284 
            coercion by ALJ......................2320 
            conspiracy to prepare fraudulent  
              transcript.........................2320 
            determination of credibility.........2267 2327 2356 2357 
                                                 2363 2365 
            harsher sanctions by ALJ to impress 
              other than respondent wholly  
              improper...........................2210 
            limiting admissibility of evidence,  
              upheld.............................2357 
            rejected testimony relied upon by  
              ALJ................................2250 
 
  1.02    Administrative Procedure Act 
 
            as requiring statement of grounds for 
              denial of clemency.................2348 
            agency action, grounds for denial  
              required...........................2311 
            authority for de novo review on  
              appeal.............................2275 
            criminal proceedings not under notice 
              and hearing........................2279 
            grounds for denial of documents, 
              requirements.......................2311 2348 
            nature of proceedings fully comprehended by 
              person charged.....................2209 2327 
            not penal in nature..................2316 
            objection as to constitutionality of law 
              not an issue of administrative 
              proceedings........................2202 
            requirement of complete record.......2348 2375 
            right to speedy trial does not attach to 
              administrative proceedings.........2202 
 
  1.06    Commandant 
 
            action where accused not represented by 
              counsel on appeal..................2271 
 
  1.07    Coast Guard 
 
            suspension and revocation hearing 
              requirements.......................2375 2348 
 
  1.08    Consul 
 
            certification of foreign court  
              record.............................2202 
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  1.20    Investigating officer 
 
            as witness, issues involved..........2288 
            defective casualty investigation no  
              bar to.............................2216 
            expected witness, no duty to divulge prior 
              to hearing.........................2280 
            experience, not a proper subject on  
              appeal.............................2309 
            failure to call, available, non-participating 
              witnesses..........................2250 
            judgment, not a proper subject on  
              appeal.............................2309 
            letter to, from respondent, not receivable 
              into evidence......................2364 
 
  1.30    Master 
 
            absence from bridge as negligence....2264 
            duty to ensure safety of vessel......2321 2334 
            duty to supervise helmsman...........2264 
            employment of mates..................2283 
            employment of unqualified pilot......2283 
            relieved by unqualified person.......2264 
 
  1.54    R.S. 4450/46 USC 7702 
 
            S&R proceedings under, as remedial rather 
              than penal or criminal.............2316 2346 2374 
                                                 2379 
             S&R proceedings under, not barred by 
               irregularities in pre-hearing 
               investigation.....................2418 2419 
 
  1.55    Regulations 
 
            as having force and effect of law....2411 
            constitutionality of, procedural 
              due process........................2203 
            constitutionality of, substantive due 
              process............................2203 
            controlling, as opposed to charter  
              party..............................2434 
            improper to cite individual for violation of 
              regulation when Federal agency fails to 
              accord him a right enumerated therein which 
              may have prevented the violation...2205 
            interpretation of....................2274 2334 
            objection as to constitutionality of law 
              not an issue of administrative 
              proceedings........................2202 
            pollution regulation, not interpreted 
              narrowly...........................2287 
            reasonableness of....................2286 
            regulations as minimum safety  
              standard...........................2316 2321 
            safety issue, resolved by............2293 2316 2321 
            validity of, presumed................2328 
            validity of, S&R proceedings not proper 
              forum to litigate..................2328 2330 
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  1.63    Statutes 
 
            compliance of regulation with........2298 
            constitutionality of, S&R proceeding 
              not proper forum to litigate.......2433 
            interpretation of words in, as having their 
              ordinary contemporary meaning......2375 
            purposes of Ports and Waterways 
              Safety Act of 1972.................2261 
            validity of, S&R proceedings not proper 
              forum to litigate..................2330 
            regulations compliance with..........2298 
            violation of as matter of law........2205 
 
  1.85    Venue 
 
            change of............................2279 
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                           2.  PLEADINGS 
 
  2.02    Amendment of 
 
            after entry of plea..................2388 
            general..............................2209 
            minor changes allowed................2332 2393 2449 
            notice afforded to accused...........2309 
            procedure............................2309 
            regulations governing................2326 
            substantial changes not allowed......2326 2407 
            sufficiency of notice................2309 
            to charge lesser included offense....2410 
 
  2.06    Burden of establishing defense 
 
            defense not raised at hearing will not be 
              considered on appeal...............2345 2458 2460 
            failure to appear as waiver of  
              defenses...........................2417 2422 
 
  2.07    Burden of going forward with evidence 
 
            effect of guilty plea................2268 2362 
            prima facie case, effect on..........2294 2328 
            procedure in remedial hearings.......2294 
 
  2.08    Burden of proof 
 
            always on government.................2328 
            collision............................2278 
            criminal standards inapplicable......2316 2346 
            degree required......................2316 2331 2342 
                                                 2346 2417 
            guilty plea obviates requirement of 
              establishing prima facie case......2362 
            Investigating Officer, always has....2294 
            narcotics............................2279 
            prima facie case, effect of..........2279 
            prima facie case, log book, burden to 
              rebutt on respondent...............2328 
            prima facie case not established.....2259 2281 
            shift of not in remedial hearings....2294 
 
  2.12    Consistency 
 
            commonality of elements not  
              indicative.........................2304 
            reversal not justified by  
              inconsistency......................2304 
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  2.29    Defective 
 
            cured where issues actually  
              litigated..........................2386 2396 2400 2409 
                                                 2411 2412 2416 2422 
                                                 2443 
            duplicative where respondent charged with 
              both misconduct and negligence for 
              same action........................2358 
            generally insufficient...............2281 
            jurisdiction not established.........2281 
            specifications containing substantive 
              errors as..........................2326 2407 
            specifications failing to give adequate 
              notice to prepare defense as.......2332 2358 2386 2396 
                                                 2400 2409 2411 2412 
                                                 2416 2421 2422 
            specification too broad..............2190 
 
  2.33    Dismissal of 
 
            de minimis non curat lex.............2284 
            general..............................2189 2190 
 
  2.34    Double jeopardy 
 
            application to administrative  
              proceedings........................2279 
 
  2.34.1  Due process 
 
            not denied by curtailing cross  
              examination........................2357 
            satisfied by preciseness of  
              pleadings..........................2288 
 
  2.35    Errors 
 
            correction of held ministerial.......2277 
            cured where issues actually  
              litigated..........................2386 2396 2400 2409 
                                                 2411 2412 2416 2422 
            duplicative where respondent charged with 
              both misconduct and negligence for 
              same actions.......................2358 
            evidence to support, lack of.........2281 
            minor, specifications containing may be 
              amended............................2332 2388 2393 2449 
            substantive, specifications containing 
              should be withdrawn................2326 2407 
            variation between specification and 
              charge proved......................2188 2326 
 
  2.47    Lesser included offense 
 
            amendment of specification to........2410 
            assault..............................2273 
            misconduct/negligence................2358 
            mutual combat as lesser included offense 
              of assault and battery.............2410 
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  2.52    Motions 
 
            to dismiss...........................2215 2259 2277 2293 
            to dismiss, evidence sufficient to  
              deny...............................2293 2294 2321 2335 
            to dismiss, timeliness of............2362 
 
  2.54    Objections 
 
            failure to make, as waiver...........2384 2400 
 
  2.57    Person charged 
 
            competency and responsibility of.....2273 2327 
 
  2.58    Pleadings 
 
            amendment of, after entry of plea....2388 
            amendment of, minor changes allowed..2332 2388 2393 2449 
            amendment of, regulations governing..2326 
            amendment of, substantial changes not 
              allowed............................2326 2407 
            amendment of, to charge lesser included 
              offense............................2410 
            consistency requirements.............2304 
            defective, cured where issues actually 
              litigated..........................2386 2396 2400 2409 
                                                 2411 2412 
            of fault, collision with stationary  
              object.............................2278 2264 
            of guilt, bases on possession of  
              narcotics..........................2279 
            of knowledge, narcotics case.........2279 
            of negligence arising from allision..2325 2366 2367 2368 
                                                 2370 2373 2379 2380 
                                                 2402 2415 2418 2419 
            of negligence arising from grounding.2216 2235 2266 2382 
                                                 2402 2409 2416 
            of negligence arising from grounding, 
              improperly applied.................2259 
            of negligence arising from sheering 
              into path of another vessel........2396 
            of proper actions by government  
              officials..........................2328 
            of validity or regulation............2328 
            of wrongful knowledge arising from 
              possession.........................2384 
            Pennsylvania rule....................2358 2380 2386 2390 
                                                 2412 2415 
            seeking to prove specific negligent acts 
              as not precluding reliance on......2402 
            sufficiency of.......................2450 
 
  2.60    Proposed findings 
 
            ALJ'S ruling on......................2282 2444 2446 
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  2.62    Remedial proceedings 
 
            general..............................2254 
 
  2.65    Res judicata 
 
            effect of state criminal proceedings.2254 
 
  2.90    Specification 
 
            amendment by ALJ improper............2326 2407 
            amendment by ALJ proper..............2332 
            amendment of, after entry of plea....2388 
            amendment of, minor changes allowed..2332 2388 2393 2449 
            amendment of, regulations governing..2326 
            amendment of, substantial changes not 
              allowed............................2326 2407 
            amendment of, to charge lesser included 
              offense............................2410 
            application of Kuhn v. C.A.B.........2195 2326 
            combination of.......................2314 
            defective, cured where issues actually 
              litigated..........................2386 2396 2400 2409 
                                                 2411 2412 2416 2422 
                                                 2438 
            defective, failure to allege particular 
              facts of negligence................2358 
            defective, necessary element missing.2206 2364 
            defective, discrepancy between 
              specifications.....................2206 
            degree of precision required to identify 
              duty and point at which duty arose.2332 
            dismissal due to deficiency of.......2192 
            failure to read charges and specifications 
              at hearing.........................2226 
            negligence, statutory/regulatory violation 
              need not be alleged................2321 
            negligence, sufficiency of...........2358 2386 2396 2400 
                                                 2409 2411 2412 2416 
                                                 2438 2450 
            notice, sufficiency of...............2192 
            one specification proved and other not 
              proved.............................2229 
            proved in part.......................2195 2443 
            proved in part, allowable............2305 
            purpose of...........................2326 2443 
            salvage of defective specification by 
              borrowing from other specifications- 
              denied.............................2358 
            specification not alleging an  
              offense............................2206 
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  2.90    Specification (continued) 
 
            sufficiency of.......................2192 2195 2332 2358 
                                                 2386 2396 2400 2409 
                                                 2411 2412 2416 2421 
                                                 2422 
            sufficiency of, general allegation of 
              negligence in grounding............2235 
            sufficiency of, where necessary factual 
              element missing....................2196 2364 
 
  2.100   Speculation 
 
            insufficient to support findings.....2283 2362 
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                           3.  HEARING PROCEDURE 
 
  3.02    Accuser 
 
            prejudice not shown..................2279 
 
  3.05    Administrative procedure 
 
            purpose of...........................2395 2415 
            S&R proceedings as remedial rather than 
              penal or criminal..................2316 2346 2374 2379 
            S&R proceeding not barred by irregularities 
              in pre-hearing investigation.......2418 2419 
            S&R proceedings as remedial, not  
              penal..............................2445 
 
  3.10    Amended by administrative law judge 
 
            amendment to charge sheet at conclusion 
              of hearing by ALJ proper...........2038 
            amendment to specification by ALJ,  
              improper...........................2326 
            identity of substance amended to charge sheet 
              considered technical, not substantial 
              change to..........................2202 
            pleadings, after entry of plea.......2388 
            pleadings, minor changes allowed.....2332 2388 2393 
            pleadings, regulations governing.....2326 
            pleadings, substantial changes not  
              allowed............................2326 2407 
            to charge lesser included offense....2410 
 
  3.12    Attorney 
 
            appointed, no right to in S&R  
              proceeding.........................2327 2458 2463 
            right to attorney, waiver of.........2458 
 
  3.17    Burden of establishing defense 
 
            defense not raised at hearing will not be 
              considered on appeal...............2345 
            failure to appear as waiver of  
              defenses...........................2417 2422 
 
  3.19    Burden of going forward with evidence 
 
            complete record required.............2348 
            effect of guilty plea................2268 
            general..............................2294 
            prima facie case, effect on..........2266 2328 
 
  3.20    Burden of proof 
 
            criminal standard inapplicable.......2316 2346 2430 
            degree required......................2316 2331 2342 2346 
                                                 2417 
            Equal Access to Justice Act, government 
              burden.............................2300 
            I.O. always has......................2294 2328 
            logbook not prima facie case if not in 
              substantial compliance.............2344 
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  3.20    Burden of proof (continued) 
 
            Prima facie case, log book, burden to rebutt 
              on respondent......................2328 
            shift of, not in remedial hearings...2294 
 
  3.25    Closing arguments 
 
            not evidence.........................2461 
 
  3.27    Collateral attack 
 
            of state court conviction, S&R proceeding not 
              proper forum for...................2322 2388 
 
  3.28    Continuance 
 
            failure to obtain, as precluding later 
              assertion of insufficient time for 
              preparation........................2417 
            future availability of witnesses to be 
              considered in ruling on motion for.2389 
            motion for, properly denied..........2320 2389 
            on motion of ALJ, proper to obtain live 
              witnesses rather than rely on  
                hearsay..........................2400 
 
  3.30    Counsel 
 
            absence of, during the hearing.......2463 
            appointed, no right to in S&R  
              proceeding.........................2327 2458 2463 
            attack on performance will not be 
              heard if made first time on appeal.2436 
            Equal Access to Justice Act, payment of 
              fees and expenses..................2300 2312 
            no authority to disbar an attorney from 
              representing a Respondent..........R 16 
            not forced to proceed without........2291 
            right to counsel, waiver of..........2458 
            proceeding without assistance of.....2209 2320 
            right to, effectively explained......2191 2194 2327 
            right to, explained at outset of  
              hearing............................2209 2327 
            right to, in administrative proceeding, as 
              distinguished from criminal  
                proceeding.......................2222 2327 
            right to, not denied.................2194 
            Sixth Amendment inapplicable in R.S. 4450 
              proceedings........................2242 
            waiver of right to...................2194 2209 2327 
 
  3.32    Cross-Examination 
 
            by respondent of own hostile witness.2320 
            opportunity for, held in high regard.2361 
            right not denied by admission of log 
              entries............................2432 
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  3.35    Date of hearing 
 
            motion for change of, properly  
              denied.............................2317 
            time for preparation, insufficiency of, may 
              not be raised for first time on  
                appeal...........................2417 
            time for preparation, sufficiency of.2335 
 
  3.36    Defense 
 
            defense not raised at hearing will not 
              be considered on appeal............2460 
            failure to appeal as waiver of.......2417 2422 
            not raised at hearing will not be 
              considered on appeal...............2345 
 
  3.37    Deposition 
 
            admissibility........................2252 2344 
            good cause, failure to show..........2200 
            notice, failure to give..............2200 
            rights of respondent concerning......2344 
 
  3.38    Delay 
 
            alleged prejudice due to.............2297 
            denial of due process not proved.....2297 
            laches applicable only where delay 
              inexcusable and respondent prejudiced 
              thereby............................2385 
            laches foreclosed as defense where charged 
              within ten years after drug  
                conviction.......................2385 
 
  3.39    Discovery 
 
            documentary evidence, failure to provide 
              respondent with....................2331 2425 
            names of witnesses not discoverable..2425 
 
  3.39.5  Dismissal 
 
            motion for, properly denied where prima 
              facie case established.............2321 2368 2461 
            without prejudice may not be appealed 
              from...............................2351 
 
  3.40    Disqualify administrative law judge 
 
            ALJ required to rule on recusal  
               motion............................R 16 
            appellant allowed to support recusal 
              motion with evidence...............R 16 
            bias not shown.......................2299 2365 
            coercion by ALJ not shown............2320 
            collusion with IO not shown..........2320 
            determination of sanction prior to  
              hearing............................R 15 
            failure of ALJ to state basis for denial of 
              motion.............................2232 
                                     17-11                           CH-3 



  3.40    Disqualify administrative law judge (continued) 
 
            filing of a timely affidavit.........R 16 
            impartiality of ALJ, challenged as to 
              influencing decision by accused....2295 
            improper contact with a party prior 
              to hearing.........................R 15 
            improper contact with Coast Guard....2232 
            opinion alleged to be "emotional"....2299 
            right to develop evidence  
              disqualifying ALJ..................2232 
 
  3.41    Double Jeopardy 
 
            does not preclude proceeding under R.S. 
              4450...............................2210 
            duplication of specification between 
              charges............................2357 
            general..............................2279 
 
  3.44    Due process 
 
            adequate notice of hearing...........2203 2234 2263 2317 
                                                 2235 
            afforded all rights..................2271 
            amended pleadings, notice provided...2309 
            amendment of charge at 'in absentia' 
              hearing proper.....................2234 
            amendment to specification by ALJ, continuance 
              not sufficient to allow due  
                process..........................2326 
            collateral attack on criminal conviction 
              improperly raised in administrative 
              proceedings........................2201 
            corrections to transcript............2276 
            delay in hearing, due process not  
              denied.............................2297 
            denial of at in absentia hearing.....R 14 
            denial of, not shown.................2235 2425 2461 
            exclusionary rule not applicable to remedial 
              safety proceedings.................2297 
            failure to provide grounds for  
              denial.............................2310 2311 2315 2348 
            failure to respond to FOIA request as 
              denial of, not supported...........2425 
            findings insufficient, yet included in 
              opinion............................2275 
            in absentia when counsel present.....2335 
            "in joinder"  hearings--encouraged...2335 
            insufficient time for preparation as 
              denial of, not supported...........2335 
            no denial of.........................2222 2335 2425 
            no denial for curtailment of irrelevant 
              cross examination..................2357 
            not denied by mandatory revocation...2203 
            notice of hearing proper.............2234 
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  3.44    Due process (continued) 
 
            opportunity to testify...............2213 
            pleadings in compliance with.........2288 
            preciseness of pleadings.............2288 
            prior record, use of.................2219 
            prior disciplinary record, use of....2219 
            right to open, public hearing........2198 
            right to under narcotics law.........2203 
            specification introduced without proper 
              notice.............................2263 
            witness, opportunity to confront.....2263 
            witness, opportunity to  
              cross-examine......................2263 2320 
 
  3.47    Equal Access to Justice Act 
 
            application for attorney's fee and 
              expenses...........................2300 2312 
            exception for fee payment............2300 2312 
            government fails to prevail in case..2300 
            special circumstances, where government not 
              liable for fees....................2300 
            substantial justification, where government 
              not liable for fees................2300   2312 
 
  3.47.5  Evidence 
 
            admission of, failure to object as  
              waiver.............................2384 2400 
            admission of respondent inadmissible if made 
              during CG investigation............2364 2404 
            circumstantial, as basis for  
              findings...........................2340 
            credibility of, determined by ALJ....2427 
            evaluation of, duty of ALJ...........2427 2448 2450 
            deposition, admissibility of.........2344 
            documentary, as sole basis for  
              findings...........................2403 
            evaluation of, duty of ALJ...........2327 2331 2333 2340 
                                                 2341 2344 2347 2353 
                                                 2356 2357 2365 2378 
                                                 2380 2382 2384 2386 
                                                 2390 2393 2395 2398 
                                                 2403 2404 2419 2423 
                                                 2424 2427 
            evaluation of, experiences of the ALJ may 
              be considered......................2334 
            exclusion of, proper where  
              immaterial.........................2320 2333 
            exclusion of, proper where  
              irrelevant.........................2320 2333 2357 
            exclusionary rule inapplicable.......2324 
            expert testimony not binding on ALJ..2365 
            federal rules of, as providing  
              guidance...........................2382 
            federal rules of, not strictly  
              binding............................2382 2404 2413 
            form CG-2692, admissibility of.......2404 
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  3.47.5  Evidence (continued) 
 
            hearsay, discussed...................2347 2356 2362 2382 
                                                 2398 2400 2404 2413 
                                                 2448 2450 
            hearsay, may not be sole basis for  
              findings...........................2404 2413 
            log entry, admissibility of..........2344 2403 2417 2463 
            log entry, requirements for use as prima 
              facie evidence.....................2328 2342 2344 2364 
                                                 2417 
            miranda rule inapplicable............2374 
            official documents, admissibility of.2404 
            outside record not considered on  
              appeal.............................2340 2347 2360 
            prima facie, effect of...............2321 2328 
            relevance of, determined by ALJ......2419 
            shipping articles, admissibility of..2403 
 
  3.48    Expeditious proceeding 
 
            right to speedy trial does not attach to 
              administrative proceedings.........2202 
 
  3.50    Fair hearing 
 
            challenged as prejudicial............2304 2321 
            no merit to challenge................2309 
            not denied...........................2306 
            prejudice, no basis for shown........2306 
 
  3.57    In absentia proceedings 
 
            adequate notice of hearing...........2234 2317 
            after denial of motion for change of 
              hearing date.......................2317 
            amendment of charge proper...........2234 
            authority to represent, failure to include 
              in record..........................2200 
            authorized...........................2186 2198 2317 2335 
                                                 2345 
            continuance..........................2263 2317 2335 
            counsel authorized to represent......2335 
            excuse for absence, inadequate.......2186 2240 2263 
            failure to accord due process........R14 
            failure to appear as waiver of  
              defenses...........................2417 2422 
            failure to present evidence at.......2256 2345 
            I.O. aware that party would not  
              attend.............................2228 
            notice of hearing, insufficiency of..2200 2335 
            notice, properly given...............2256 2335 
            proper in absence of request for 
              postponement......................2345 2422 
            proper where notice duly served.....2335 2422 
            respondent incarcerated.............R 14 
            waiver of defenses..................2186 
            written statement of respondent not 
              admissible........................2364 
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  3.58    Index 
 
            absence of, not prejudicial..........2451 
 
  3.59    Investigating officer 
 
            advice by I.O. held not to invoke equitable 
              estoppel...........................2194 
            closing argument not improper........2233 
            collusion with ALJ not shown.........2320 
            conduct not improper.................2194 2216 2228 2282 
            did not call particular witness, accused 
              not prejudicial....................2255 
            discretion of, whether to bring  
              charges............................2348 
            failure to establish prima facie  
              case...............................2259 
            general..............................2283 
            proposed conclusions of law, not provided 
              to respondent......................2217 
            testimony by.........................2455 
            witness issues.......................2288 2327 
 
  3.62    Joinder 
 
            appropriate where master and pilot 
              involved in same incident..........2335 
 
  3.64    Jurisdiction 
 
            acting under authority of license/document 
              as basis for.......................2356 2371 2373 2384 
                                                 2393 2411 2414 2425 
                                                 2442 
            as a question of fact................2425 
            license/document required as a condition 
              of employment as basis for.........2393 2411 
            not established where license not 
              required by law or regulation......2442 
            unproven charges may not serve as  
              basis for..........................2388 
 
  3.65    Laches 
 
            delayed decision.....................2253 
            no evidence of government intentional 
              misconduct/oppressive design.......2253 
            not applicable.......................2253 
            not applicable, accused not prejudiced by 
              and is excusable...................2270 
            not applicable, necessity of showing 
              prejudice and delay was  
                inexcusable......................2270 
            prejudice, necessity of showing......2245 2297 2245 
 
  3.66    Lesser included offenses 
 
            mutual combat as lesser included offense 
              of assault and battery.............2452 
                                     17-15                           CH-3 



  3.69    Motions 
 
            ALJ required to rule on recusal  
              motion.............................R 16 
            appellant allowed to support recusal 
              motion with evidence...............R 16 
            for separate hearing in "in joinder" 
              proceedings........................2335 
            timeliness of........................2335 
            to dismiss...........................2215 2306 2321 2362 
            to dismiss, improper use of  
              presumption........................2259 
            to proceed in absentia...............R 14 
            to recuse ALJ........................R 15 
            to recuse ALJ must be timely filed...R 16 
            to reopen, refused where evidence not 
              "newly discovered".................2238 2339 2357 
            to strike............................2183 
            venue................................2335 
            venue, change of, inconvenience of party as 
              insufficient grounds for...........2237 
 
  3.71    Notice 
 
            adequacy of..........................2256 2304 2317 2335 
            amendment to charge, adequacy of.....2234 
            amendment to specification...........2279 
            of charges, as adequate where issues 
              actually litigated.................2234 
            of hearing, adequacy of..............2234 2256 
            of hearing, insufficiency of.........2200 
            of seriousness of charge/ 
              consequences.......................2458 
            specification sufficient.............2304 
 
  3.74    Objections 
 
            failure to make, as waiver...........2450 2458 
            not made at hearing will not be 
              considered on appeal...............2462 2463 
 
  3.78    Penalty 
 
            order exclusively within discretion of 
              ALJ................................2455 2427 
            revocation, ALJ must order after conviction 
              for drug law violation.............2330 2338 2348 2350 
                                                 2377 2381 2388 2408 
                                                 2462 
            revocation mandatory under 46 usc 7704 
              after conviction for drug  
                violation........................2377 2381 2408 
            revocation-misconduct................2356 
            revocation, appropriate where extensive 
              record of intoxication while sailing 
              makes appellant a threat to safety 
              at sea.............................2427 
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  3.78    Penalty (continued) 
 
            scale of average orders for guidance  
              only...............................2331 2340 2344 2352 
                                                 2362 2363 2391 2406 
                                                 2409 2414 2423 2455 
            severity of..........................2271 
            severity of, may not be increased 
              on appeal..........................2371 
            unproven charges may not serve as  
              basis for..........................2388 
 
  3.79    Penalty assessment 
 
            excessiveness/abuse of discretion  
              not shown..........................2257 
            hardship not affect severity of  
              penalty............................2323 
            may only consider matters in the record 
              in deciding a proper sanction......R 16 
 
  3.80    Person charged 
 
            competency and responsibility,  
              finding of.........................2273 
            right to testify, not denied.........2213 
            service of charges prior to completion 
              of offense.........................2363 
 
  3.82    Place of hearing 
 
            motion for change of, properly  
              denied.............................2335 2391 
 
  3.83    Plea/Answer 
 
            admit, effect of.....................2458 
            admit/no contest, may not be 
              contravened on appeal..............2458 
            admission, effect of.................2450 
            guilty, effect of....................2268 2362 2376 2385 
                                                 2435 2459 
            guilty, may not be contravened on  
              appeal.............................2362 2376 
            no contest, effect of................2436 2458 2462 
            no contest, sufficient to support 
              finding of proved .................2433 
            nolo contendere, as constituting a 
              conviction for purposes of 46 USC  
                239b.............................2533 
 
  3.84    Prior disciplinary record 
 
            effect of, on issuance of temporary 
              license/document...................2318 2329 2372 
                                                 2397 2405 
            evidence of, admissible to rebut claims of 
              lack of knowledge, intent, etc.....2384 
            use of, as appropriate after conclusions 
              made as to charges and  
                specifications...................2219 
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  3.85    Prejudice 
 
            accused not prejudiced by I.O. failure 
              to call witness....................2255 2327 
            alleged as to ALJ, not proven........2295 
            of ALJ, not shown....................2306 2321 2327 
            of hearing to appellant..............2304 
            necessity of showing as to delays....2297 
 
  3.91    Record 
 
            adequacy and completeness of.........2309 2348 
            bases for denial of temporary license/ 
              document must be set forth in......2343 
            defective............................2276 2348 
            defective, incomplete................2276 2348 
            evidence outside of, not considered on 
              appeal.............................2340 2347 2360 
            exclusion of irrelevant and immaterial 
              facts from, duty of ALJ............2333 
            failure to provide prior to final  
              argument...........................2320 
            grounds for denial, failure to provide 
              information regarding  
                appropriateness..................2310 2311 2315 2348 
            management of, duty of ALJ...........2333 
            of revocation must be contained in...2348 
            omission of substantial nature.......2276 
            strict rules of evidence need not be 
              followed...........................2252 
            substantial omissions from precludes 
              meaningful review and necessitates 
              dismissal on appeal................2453 
            unavailability of, necessitates dismissal 
              on appeal..........................2394 2399 
 
  3.92    Regulations 
 
            as having force and effect of law....2411 
            broad construction of safety  
              regulations........................2274 
            clarity of...........................2274 
            validity of, presumed................2328 
            validity of, S&R proceedings not proper 
              forum to litigate..................2328 2330 
 
  3.93    Remedial proceedings 
 
            purpose of...........................2395 2415 
            S&R proceedings as...................2316 2346 2374 2379 
            S&R proceedings not barred by irregularities 
              in pre-hearing investigation.......2418 2419 
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  3.94    Reopening 
 
            denial of............................2198 2301 
            denial, accused failed to carry burden to 
              justify............................2256 
            denied, where evidence not "newly 
              discovered"........................2238 2240 2339 2357 
            general..............................2288 
            grounds for, may not be raised for first 
              time on appeal.....................2339 
            grounds for not present..............2256 2310 2339 2357 
                                                 2385 
            newly discovered evidence............2263 2289 2301 
            probation, completion of not justification 
              for reopening......................2301 
 
  3.95.5  Service of charges 
 
            prior to completion of violation not grounds 
              for dismissal where violation completed 
              immediately thereafter.............2363 
 
  3.98.5  Statutes 
 
            interpretation of words in, as having their 
              ordinary contemporary meaning......2375 
            validity of, S&R proceeding not proper 
              forum to litigate..................2330 
 
  3.99    Subpoena 
 
            failure to, not prejudicial where related 
              specification dismissed............2328 
            failure to, proper where evidence sought 
              irrelevant and/or repetitious......2320 
 
  3.100   Table of average orders 
 
            guidance only........................2313 2331 2340 2344 
                                                 2352 2362 2363 2391 
                                                 2406 2409 2414 2423 
                                                 2455 
            intent not to limit orders...........2313 2362 
            not binding..........................2280 2344 2362 2363 
 
  3.103   Temporary license/document 
 
            appropriate where respondent poses no 
              hazard and has no prior record.....2329 
            bases for issuance of................2318 2329 2343 2372 
                                                 2397 2401 2405 2426 
                                                 2439 2440 2452 
            denial, appropriate where Appellant 
              had history of confrontation.......2452 
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  3.103   Temporary license/document (continued) 
 
            denial of, ALJ must set forth bases  
              for................................2343 
            denial of, appropriate where respondent has 
              prior record of similar hazardous 
              offenses...........................2372 
            denial of, appropriate where appellant 
              found guilty of sexual intercourse 
              with minor passenger...............2426 
            denial of, appropriate where respondent 
              was in possession of drugs aboard  
                ship.............................2405 
            denial of, appropriate where respondent was 
              in possession of drugs and dangerous 
              weapons aboard ship................2397 
            denial of, improper grounds for not  
              shown..............................2372 
            denial of, upheld unless  
              unreasonable.......................2401 2405 
            economic hardship not basis for  
              issuance...........................2397 2405 
            not precluded by conviction for drug 
              offense............................2318 2329 2343 *Regulatory 
                                                                 Change 
 
  3.105   Transcript 
 
            provision to respondent not required 
              prior to appeal....................2320 2328 
            unavailability of, necessitates dismissal 
              on appeal..........................2394 2399 
 
  3.106   Transfer of hearing 
 
            motion for, properly denied..........2335 2391 
 
  3.110   Venue 
 
            change of............................2184 2279 2335 
            change of, denied--upheld............2335 2391 
            inconvenience of party, insufficient grounds 
              for................................2237 
 
  3.111   Witness 
 
            CG personnel as......................2414 
            credibility of, despite minor 
              discrepancies in testimony.........2344 
            credibility of, determined by ALJ....2327 2331 2333 2340 
                                                 2341 2344 2347 2353 
                                                 2356 2357 2365 2378 
                                                 2380 2382 2384 2386 
                                                 2390 2393 2395 2398 
                                                 2403 2404 2423 2424 
                                                 2427 2430 2460 
            cross-examination of, opportunity for 
              held in high regard................2361 
            denial of opportunity to subpoena, 
              appropriate........................2320 
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  3.111   Witness (continued) 
 
            denial of opportunity to subpoena, order 
              vacated............................2209 
            exclusion of, discussed..............2425 
            exclusion of, requirement inapplicable 
              to experts.........................2425 
            expert not necessary to establish standard of 
              in care where standard has been announced 
              prior decisions and is readily  
                apparent.........................2359 2393 
            expert testimony not binding on ALJ..2365 
            failure to request, as waiver........2398 2403 
            CG personnel as......................2432 
            impeachment of, discussed............2384 
            names of, not discoverable...........2425 
            questioning of, by ALJ allowed.......2321 2376 
            relationship with respondent, evidence of 
              admissible to show bias............2384 
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                           4.  PROOF AND DEFENSES 
 
  4.02    Affirmative defense 
 
            must be presented to ALJ at hearing..2354 
            failure to appear as waiver of  
              defenses...........................2417 2422 
            not raised at hearing will not be 
              considered on appeal...............2345 
 
  4.02.5  Aggravating circumstances 
 
            consequences/ damage as..............2390 2402 2412 2415 
            may be proved regardless of whether 
              alleged............................2415 
 
  4.07    Arrest 
 
            by civil authorities.................2279 
 
  4.08    Bareboat charter 
 
            proof required.......................2363 
 
  4.11    Burden of establishing 
 
            general..............................2183 2358 
            always on government.................2328 2438 
            criminal standard of proof  
              inapplicable.......................2316 2346 
            degree of proof required.............2316 2331 2342 2346 
                                                 2417 
            prima facie case, effect on burden of 
              going forward with evidence........2328 
 
  4.11.5  Charter parties 
 
            bareboat charter not found where 
              parties did not treat as such......2363 
            nature of, a question of fact........2363 
            nature of, to be interpreted in light 
              of the surrounding circumstances and 
              manner in which treated by parties.2363 
 
  4.12    Collective bargaining agreement 
 
            not a defense to failure to perform 
              duties.............................2328 
 
  4.15    Conflicting 
 
            testimony............................2250 2356 2357 
 
  4.16    Consequences/Damage 
            as an aggravating circumstance.......2390 2402 2412 2415 
            not an element of negligence.........2319 2358 2386 2390 
                                                 2395 2402 2412 2415 
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  4.16.5  Constabulary  fault 
 
            not a defense of misconduct..........2317 2391 
            not a defense to negligence..........2319 2359 2378 2400 
                                                 2402 2412 2414 2415 
                                                 2421 2438 2457 
 
  4.16.8  Conviction of drug law violation 
 
            collateral attack of, S&R proceeding 
              not proper forum...................2322 2388 2462 
            conclusive in S&R proceeding.........2322 
            court record of, whether pertains to 
              respondent a question of fact......2388 
            finality of a prerequisite for 
              revocation under 46 USC 7704.......2335 2459 2462 
            finality of, prerequisite for revocation 
              under 46 USC 239b..................2355 
            finality of, not affected by subsequent 
              action terminating or mitigating impact 
              on defendants civil rights.........2355 
            laches foreclosed as defense where 
              charged within ten years after 
              conviction.........................2385 
            nolo contendere pleas as constituting, 
              for purposes of 46 USC 239b........2355 
             nolo contendere plea as constituting, 
               for purposes of 46 USC 7704.......2435 
             seriousness of offense in given state 
               irrelevant as to jurisdiction in 
               S&R proceedings...................2388 
             state pardon, probation or 
               expungement scheme, effect on.....2462 
 
  4.17    Counsel 
 
            adjournment to obtain................2222 
            after answer of admin/no contest.....2463 
            ALJ failure to provide not grounds for 
              appeal.............................2327 
            appointed, no right to in S&R  
              proceeding.........................2327 2458 2463 
            change of during proceedings.........2335 
            lack of..............................2252 
            may be waived........................2209 
            notice of right to...................2206 2209 2327 
            pro se defense.......................2209 
            pro se defense, defense at hearing may be 
              waived.............................2206 
            representation by when respondent in 
              absentia...........................2335 
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  4.17    Counsel (continued) 
 
            right to counsel, waiver of..........2458 
            right to effectively explained.......2209 2327 
            right to necessity of understanding..2209 2327 
            right to, not denied.................2209 2291 
            single counsel in "in joinder"  
              proceedings........................2335 
            waiver of right to...................2209 
            wisdom of tactical decisions by, 
              insufficient grounds for appeal....2238 
 
  4.19    Custom 
 
            regulation, relation to..............2283 
 
  4.19.1  Customary practice 
 
            existence of, as defense.............2293 
            not justification for neglect of  
              duties.............................2293 
            not necessarily sufficient as standard 
              of care............................2332 2366 2416 
 
  4.25    Defense 
 
            contributory fault not a defense to 
              misconduct.........................2317 2391 
            contributory fault not a defense to 
              negligence.........................2319 2359 2378 2400 
                                                 2402 2412 2414 2415 
                                                 2421 2438 2457 
            customary practice not necessarily 
              sufficient as standard of care.....2332 2366 2416 
            defense not raised at hearing will 
              not be considered on appeal........2460 
            defense not raised at hearing will 
              not be considered on appeal........2458 
            failure to appear as waiver of.......2417 2422 
            following employers orders not a 
              defense to misconduct..............2387 
            following employers orders not a 
              defense to negligence..............2367 
            in extremis inapplicable where peril 
              of own making......................2358 2359 2443 
            inevitable accident inapplicable 
              where respondent proceeded in dense  
                fog..............................2419 
            laches applicable only where delay 
              inexcusable and respondent prejudiced 
              thereby............................2385 
            laches foreclosed where charged within 
              ten years after drug conviction....2385 
            not raised at hearing will not be 
              considered on appeal...............2345 
            self defense, excessive force not 
              justified as.......................2331 2333 
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  4.25    Defense (continued) 
 
            self defense, force not justified 
              in absence of actual attack........2345 
            self defense, retaliation not 
              justified as.......................2391 
            res judicata effect of state criminal 
              proceedings........................2254 
            self defense, bounds overstepped.....2291 2331 
            self defense, excessive force not 
              justified as.......................2331 2333 
            self defense, force not justified in 
              absence of actual attack...........2345 
            self defense, retaliation not  
              justified as.......................2391 
 
  4.27    Delay 
 
            laches applicable only where delay 
              inexcusable and respondent prejudiced 
              thereby............................2385 
            laches foreclosed as defense where charged 
              within ten years after drug  
                conviction.......................2385 
 
  4.29    Desertion 
 
            defense, medical treatment...........2260 
            intention to, evidence of............2265 
            intention, appellant's anxiety over his 
              medical situation does not negate..2265 
            liable only if properly signed on....2260 
 
  4.32    Due process 
 
            adequate notice of hearing, no  
              denial.............................2263 2289 2335 
            delay, no denial.....................2297 
            denial of, not shown.................2335 2425 2432 
            failure to respond to FOIA request as 
              denial of, not supported...........2425 
            insufficient time for preparation as 
              denial of, not supported...........2335 
            prejudiced, not denied by delay......2297 
            respondent unqualified to represent  
              self...............................2327 
 
  4.32.1  Element of offense 
 
            intent as to misconduct need not be  
              proven.............................2286 
            not shown in logbook entry...........2364 
            violation of law or regulation- 
              -not necessary in proving  
                 negligence......................2340 
 
  4.32.2  Excuse 
            not accepted as to violation of law..2308 
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  4.32.3  Exculpatory statement 
 
            rejection held proper by ALJ.........2197 
 
  4.40    Illness 
 
            general..............................2280 
 
  4.41    In extremis 
 
            discusses............................2358 2359 
            inapplicable where peril of own  
              making.............................2358 2359 2443 
 
  4.42.5  Incompetence 
 
            act of, determined by ALJ............2417 2460 
            defined..............................2417 
            mental, degree of proof required.....2417 
            mental, insufficient proof of........2417 
            must be supported by evidence 
              subsequent to fit for duty 
              declaration by USPHS...............2417 
 
  4.43    Inevitable accident 
 
            defense of...........................2217 
            discussed............................2419 
            inapplicable where respondent proceeded 
              in dense fog.......................2419 
 
  4.48    Intent 
 
            as a question of fact................2403 
            good faith belief; no merit for defense as 
              to misconduct .....................2308 
            knowledge of misconduct violations...2299 
            not to return to ship element of 
              desertion..........................2403 
 
  4.50    Intervening negligence.................2217 
 
  4.55    Intoxication 
 
            failure of third person to prevent, not 
              a defense..........................2317 
 
  4.56    Jurisdiction 
 
            acting under authority of license/ 
              document...........................2204 2236 2249 2268 
                                                 2283 2292 2319 2356 
                                                 2371 2373 2384 2393 
                                                 2411 2414 2425 2442 
                                                 2448 
            acting under authority of license not 
              established........................2281 2371 2442 R 17 
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  4.56    Jurisdiction (continued) 
 
            as a question of fact                2425 
            bareboat charter.....................2363 
            condition of employment not  
              established........................2204 2371 
            condition of employment..............2204 2283 2371 
            control of vessel, disputed as to  
              operator...........................2292 
            controlling vessel pursuant to operator's 
              license............................2249 
            documents; negligence case...........2304 
            employment not shown.................2224 
            establishment of.....................2241 2262 2283 2356 
            establishment of, documents..........2304 
            failure to establish pursuant to  
              license............................2281 
            federal license required by pervasive 
              federal regulatory scheme..........2236 
            guilty plea, admission of factual 
              predicates to jurisdiction.........2268 
            guilty plea does not waive jurisdiction 
              defenses...........................2268 
            lacking under 46 USC 239, condition of 
              license, acting under authority  
                of...............................2249 
            license/document required as a condition 
              of employment as basis for.........2393 2411 
            license/document required by law or 
              regulation as basis for............2356 2371 2373 2384 
                                                 2393 2411 2414 2425 
            not established where license not 
              required by law or regulation......2375 2442 
            not established where proof insufficient 
              that license required as a condition of 
              employment.........................2224 2371 
            over OUTV licenses...................2319 2411 
              operator license, related control of 
              vessel issue.......................2292 
            operator subject to professional guidelines 
              only when on watch.................2262 
            operator license within definition of 
            'master' for purpose of S&R  
               jurisdiction......................2319 
            passengers for hire..................2356 
            pilots...............................2236 2244 
            related to shipping articles.........2260 
            shipping articles, service under not 
              necessary as basis for.............2384 
            Soriano v. U.S., discussed...........2204 2236 
            specification alleging service under 
              authority of license/document 
              sufficient to establish basis for..2332 
            state pilot regulation, as encompassed 
              within 46 USC 211 
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  4.57    Labor dispute 
 
            not a defense to disobedience of  
              orders.............................2320 
            not a defense to failure to perform  
              duties.............................2328 
 
  4.57.5  Laches 
 
            applicable only where delay inexcusable 
              and respondent prejudiced thereby..2385 
            foreclosed as defense where charged 
              within ten years after drug  
                conviction.......................2385 
            not applicable where no showing of 
              prejudice or inexcusable delay.....2270 
            prejudice, necessity of showing......2245 
 
  4.59    Limitations period 
 
            three year period does not include time 
              outside United States..............2452 
 
  4.60    Log entries 
 
            admissibility of.....................2289 2344 2403 2417 
                                                 2463 
            admitted though not prepared in compliance 
              with 46 USC 702....................2250 2344 
            inadmissibility of, signed only by  
              master.............................2269 
            insufficient as prima facie evidence of 
              disobedience of orders if fails to state 
              order disobeyed....................2364 
            must allege specific offense.........2364 
            not prima facie evidence if not in 
              substantial compliance.............2295 2344 
            not prima facie evidence where seaman 
              not given opportunity to read and 
              reply..............................2344 
            prima facie case, establishment of...2213 2269 
            proof of defense.....................2289 
            requirements regarding...............2269 2344 
            requirements for use as prima facie 
              evidence...........................2328 2342 2344 2364 
                                                 2417 
            seaman's reply not prima facie  
              evidence...........................2328 
 
  4.70.5  Misconduct 
 
            assault and battery, mutual combat a 
              lesser included offense............2410 
            assault, threats as not..............2422 
            assault, threats as where victim in 
              fear of imminent battery...........2344 
            contributory fault not a defense.....2317 2391 2431 
  CH-3                               17-28 



  4.70.5 Misconduct (continued) 
 
           violation of rules and regulations  
             as..................................2341 2346 2423 2431 
           defined, intent not to return a question 
             of fact.............................2403 
           disobedience of orders, labor dispute 
             not a defense.......................2320 
           disobedience of orders, log entry 
             insufficient as evidence of if fails 
             to state order disobeyed............2364 
           failure to perform duties, collective 
             bargaining agreement not a defense..2328 
           failure to stand watch, agreement with 
             another to stand watch for respondent 
             not a defense.......................2423 
           following employers orders not a  
             defense.............................2387 
           mutual combat a letter included offense 
             of assualt and battery..............2410 
           mutual combat, mutuality may be inferred 
           from the conduct of the parties.......2353 
           mutual combat wrongful unless properly 
             authorized..........................2353 
           presumption of wrongful knowledge 
             arising from possession.............2384 
           proof of, insufficient................2342 2364 
           violation of navigation rules as......2358 2386 2450 
           wrongful carriage of passengers as 
             occurring as soon as passengers 
             embarked............................2363 
 
  4.72   Mistake of law 
 
           conviction in state court annulled....2208 
 
  4.73.5 Mitigating circumstances 
 
           evidence of, need not be given under  
             oath................................2376 2461 
           experimental drug use as..............2384 
           experimental drug use, evidence of may 
             be introduced regardless of plea....2384 
           may be proved regardless of whether 
             alleged.............................2415 
 
  4.74   Narcotics cure 
 
           effect of, on clemency after conviction 
             for drug law violation..............2330 2338 2350 2354 
                                                 2377 2381 2383 2385 
           effect of, on issuance of temporary 
             license/document....................2318 2329 
           holder of license must make especially 
             strong showing......................2330 2338 2377 2383 
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  4.75   Nature of charge 
 
           specification fails to allege facts...2358 
 
  4.80   Necessity of presenting 
 
           defense at hearing....................2184 2340 2347 
           effectively explained.................2207 
           notice of right to....................2207 
           necessity of understanding............2207 
           right to not denied...................2207 
           waiver of, knowing....................2207 
           waiver of, right to...................2207 
 
  4.80.5 Negligence 
 
           consequences/damage as an aggravating 
             circumstance........................2390 2402 2412 2415 
           consequences/damage not an element  
             of..................................2319 2358 2386 2390 
                                                 2395 2402 2412 2415 
           contributory fault not a defense......2319 2359 2378 2400 
                                                 2402 2412 2414 2415 
                                                 2421 2438 2457 
           customary practice not necessarily 
             sufficient as standard of care......2332 2366 2416 
           defined...............................2319 2321 2325 2332 
                                                 2340 2378 
           errors in judgement distinguished  
             from................................2325 2366 2379 
           expert testimony not necessary to 
             establish standard of care where 
             standard has been announced in 
             prior decisions and is readily  
               apparent..........................2359 2393 
           fault of others as a defense where all 
             reasonable precautions taken........2349 
           following employer's orders not a  
             defense.............................2367 
           formally established vessel procedures as 
             establishing standard of care.......2352 
           gross mismanagement of overtaken vessel 
             as a defense to failure to keep  
               clear.............................2337 2386 
           in extremis, inapplicable where peril 
             of own making.......................2358 2359 2443 
           inattention to duty the same as.......2352 
           inevitable accident inapplicable where 
             respondent proceeded in dense fog...2419 
           operation outside channel as..........2378 
           overtaking without permission not 
             necessarily negligent...............2337 
           Pennsylvania rule adds nothing to 
             proof of............................2358 2386 2412 2415 
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  4.80.5 Negligence (continued) 
 
           presumption of, arising from allision.2325  2366 2367 2368 
                                                 2370  2373 2379 2380 
                                                 2402  2415 2418 2419 
                                                 2437  2457 
           presumption of, arising from  
             grounding...........................2382 2402 2409 2416 
                                                 2443 
           presumption of, arising from sheering 
             into path of another vessel.........2396 
           proof of, insufficient................2337 2349 
           statutory/regulatory violation not a 
             necessary element of................2321  2340 
           violation of navigation rules as......2358  2359 2369 2386 
                                                 2400  2450 
           violation of regulations as ..........2340  2398 
 
  4.82   Not timely 
 
           when presented first time on appeal...2184 
 
  4.86.5 Passengers 
 
           distinguished from those in service 
             of vessel...........................2339 
           for hire, profit need not be made.....2356 
           for hire, sufficient that some 
             consideration provided..............2356 
           requirement for license for carriage  
             of..................................2356 
           wrongful carriage of, as occurring as 
             soon as passengers embarked.........2363 
 
  4.86.7 Pennsylvania rule 
 
           application of, adds nothing to proof 
             of negligence.......................2358 2386 2412 2415 
           application of, against bridge in 
             violation of its permit, fails to 
             rebut presumption of negligence arising 
             from allision.......................2380 
           application of, to establish causation 
             as an aggravating circumstance......2390 2412 2415 
           discussed.............................2358 2380 2386 2390 
                                                 2412 2415 
 
  4.90   Pilot 
 
           endorsement for proper waters required 
             where vessel under actual direction 
             and control.........................2335 
           jurisdiction over.....................2283 2244 R 17 
           jurisdiction over; pilot holding "Stockton 
             pilot's commission" not acting under 
             authority of Federal license........2204 
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  4.90   Pilot (continued) 
 
           not acting under the authority of Federal 
             license.............................2204 R 17 
           OUTV may not serve as.................2360 
           required for intra port movement......2360 
           Soriano vs U.S. discussed.............2204 
           state, jurisdiction over where acting 
             under authority of federal license..2442 
           state, jurisdiction over where acting 
           under authority of federal license....2393 
 
  4.92   Plea/Answer 
 
           admit, effect of......................2458 
          admit/no contest, may not be 
             contravened on appeal...............2458 
           guilty, effect of.....................2362 2376 2385 
           guilty, may not be contravened on  
             appeal..............................2362 2376 
           no contest, effect of.................2458 2462 
           no contest, sufficient to support 
             finding of proved...................2433 
           nolo contendere, as constituting a 
             conviction for purposes of 46 USC  
               239b..............................2355 
 
  4.94   Presumption 
 
           applicability of, in S&R proceeding...2370 2379 2418 2419 
                                                 2437 
           of causation through application of 
             the Pennsylvania rule...............2358 2380 2386 2390 
                                                 2412 2415 
           of negligence from allision...........2288 2325 2366 2367 
                                                 2368 2370 2373 2379 
                                                 2380 2402 2415 2418 
                                                 2419 2437 
           of negligence arising from grounding..2382 2404   2409  2416 
           of negligence arising from sheering 
             into path of another vessel.........2396 
           of proper actions by government 
             officials...........................2328 
           of validity of regulation.............2328 
           of wrongful knowledge arising from 
             possession..........................2384 
           of negligence, when vessel strikes fixed 
             object..............................2221 
           provides evidence of standard of care.2288 
           seeking to prove specific negligent 
             acts as not precluding reliance on..2402 
           sufficiency of rebuttal...............2437 
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  4.95   Prima facie case 
 
           allision..............................2284 2325 2335 
           allision as establishing..............2217 
           assisted by statement of accused......2288 
           bareboat charter......................2363 
           conviction in foreign court...........2245 
           conviction in state court.............2208 
           conclusiveness of.....................2279 
           effect of.............................2321 2328 
           established by logbook entries........2289 2328 
           establishment of, acting under authority 
             of license..........................2232 
           establishment of, sufficiency of evidence 
             to establish........................2217 
           evidence necessary for findings.......2283 2364 
           evidence of, log book entries.........2295 2364 
           failure to establish..................2215 2269 2281 2283 
                                                 2364 
           foreign court conviction..............2245 
           grounding.............................2259 2266 2282 
           logbook entries, evidence of..........2295 
           log entry as..........................2289 2328 2364 
           log entry, requirements for use in 
             establishing........................2328 2342 2344 2364 
                                                 2417 
           log entries, insufficiency of.........2269 2344 2364 
           narcotics established by finding in 
             parties room........................2279 
           no need to establish if guilty plea  
             given...............................2268 
           parties testimony may fill gaps.......2215 
           possession of narcotics as  
             constituting........................2279 
           presentation of, after answer of 
             admin/no contest....................2462 
           refutation of.........................2211 2328 
           seaman's reply to facts in substantial 
             compliance log entry not elevated to 
             level of prima facie evidence.......2328 
           shift of burden of proof back to 
             investigating officer after sufficient 
             rebuttal............................2211 
           substantial compliance in re-logbook 
             entries.............................2295 2364 
           sufficiency of evidence to establish..2215 2259 2282 2321 
                                                 2344 2364 
           sufficiency of evidence to establish 
             narcotics...........................2279 
           unrebutted............................2264   2284 
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  4.99   Proof 
 
           ALJ trier of fact.....................2327 2333 2334 2340 
                                                 2347 2353 2356 2357 
                                                 2363 2365 
           by substantial evidence...............2183 
           burden of.............................2279 2328 
           burden of, in allisions...............2199 
           degree required.......................2206 2251 2316 2321 
                                                 2331 2342 2346 2364 
                                                 2417 2430 2417 
           criminal standard inapplicable........2316 2346 2430 
           guilty plea, render alleged facts  
             true................................2268 
           insufficient..........................2337 2342 2349 2361 
                                                 2364 2417 
           jurisdiction not proved by 
             substantial evidence................R 17 
           sickness..............................2280 
           unsupported by evidence--rejected.....2340 
 
  4.99.1 Proposed findings 
 
           allegations rejected if not supported.2306 
           mere allegations insufficient.........2306 2444 2446 
 
  4.99.2 Regulations 
 
           as having force and effect of law.....2411 
           clarity of............................2274 
           safety issues, resolved by............2293 2321 
           safety regulations interpreted  
             broadly.............................2274 
           validity of, presumed.................2328 
           validity of, S&R proceeding not proper 
             forum to litigate...................2328 2330 
 
  4.100  Self defense 
 
           assault...............................2185 
           assault, unjustified where fear 
             unreasonable........................2247 2333 
           credibility issue.....................2212 2353 
           excessive force not justified as......2331 2333 
           force not justified in absence of 
             actual attack.......................2345 
           retaliation not justified as..........2391 
 
  4.106  Specifications 
 
           amendment by ALJ, improper............2326 
           defective, cured where issues 
             actually litigated..................2443 
           negligence, proved in part............2443 
           proved in part, allowable.............2305 
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  4.111  Statutes 
 
           interpretation of words in, as having 
             their ordinary contemporary meaning.2375 
           validity of, S&R proceeding not proper 
             forum to litigate...................2330 
 
  4.118  Temporary license and defenses 
 
           denial of, appropriate where appellant 
             found guilty of sexual intercourse with 
              minor passenger....................2426 
             defective, cured where issues actually 
             litigated...........................2386 2396 2400 2409 
                                                 2411 2412 2416 2422 
           negligence, statutory/regulatory 
             violation need not be alleged.......2321 
           negligence, sufficiency of............2358 2386 2396 2400 
                                                 2409 2411 2412 2416 
           purpose of............................2326 
           sufficiency of........................2332 2358 2386 2396 
                                                 2400 2409 2411 2416 
                                                 2421 2422 
 
  4.130  Transcript 
 
           provision to respondent not required 
             prior to appeal.....................2320 2328 
           unavailability of, necessitates 
             dismissal on appeal.................2394 2399 
 
  4.150  Use of drugs 
 
           proof of, insufficient................2361 
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5.  EVIDENCE 
 
  5.01   Absence of 
 
           general...............................2207 
 
  5.03   Admission 
 
           admitted for a limited purpose, 
           cannot be enlarged upon...............2284 2357 
           evidence must be reliable.............2298 
           general...............................2185 
           inadmissible if made during CG 
             investigation.......................2364 2404 
           inadmissibility of prior statements...2243 2364 
           limited admissibility of statement--  
             upheld..............................2357 
           logbook admitted though not in compliance 
             with 46 USC 702.....................2250 2344 
           miranda rule inapplicable.............2374 
           reliability of, suspect where 
             paraphrased in written report and 
             author is unavailable for cross- 
             examination.........................2361 
           respondent's written admission not 
             allowed "in absentia"...............2364 
           rigid rules of evidence not  
             applicable..........................2243 2298 
           sufficiency of narcotics field test...2252 
 
  5.04   Aggravating 
 
           admissible to determine appropriate 
             sanction............................2445 
 
  5.05   Answer/Plea 
 
           admin, effect of......................2458 
           admit/no contest, may not be 
             contravened on appeal...............2458 
           no contest, effect of.................2458 
 
  5.06   Bareboat charter 
 
           determination criteria................2363 
 
  5.11   Business entries 
 
           rule..................................2220 
 
  5.12   Circumstantial 
 
           as basis for findings.................2340 
 
  5.14   Closing arguments 
 
           not evidence..........................2461 
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  5.16   Conflicting 
 
           evaluated by ALJ......................2356 2357 2380 2384 
                                                 2390 2398 2403 2404 
                                                 2424 2431 2455 
           evidence..............................2267 
           function of ALJ to determine credibility 
             of witnesses........................2331 
           resolution by ALJ.....................2290 2344 
           testimony.............................2206 2270 2340 2356 
                                                 2357 2365 
 
  5.17   Confessions 
 
           inadmissible if made during CG 
             investigation.......................2364 2404 
           miranda rule inapplicable.............2374 
           reliability of, suspect where 
             paraphrased in written report and 
             author is unavailable for cross- 
             examination.........................2361 
 
  5.18   Consular reports 
 
           certification of foreign court  
             records.............................2202 
 
  5.23   Credibility of evidence 
 
           ALJ determination upheld unless clearly 
             erroneous...........................2264 2255 2212 2347 
                                                 2353 2356 2363 
           ALJ determination upheld unless clearly 
             erroneous or arbitrary or  
               capricious........................2272 2327 2341 2344 
                                                 2356 2357 2365 
           despite minor discrepancies           2344 
           determined by ALJ.....................2185 2217 2223 2253 
                                                 2254 2267 2270 2279 
                                                 2296 2306 2327 2331 
                                                 2333 2340 2341 2344 
                                                 2347 2353 2356 2357 
                                                 2365 2378 2380 2382 
                                                 2384 2386 2390 2393 
                                                 2395 2398 2395 2398 
                                                 2403 2404 2423 2424 
                                                 2427 2448 2449 2450 
                                                 2451 2452 2465 
           determination by ALJ, accepted........2038 2198 2226 2233 
                                                 2327 2331 2340 2341 
                                                 2347 2353 2356 2357 
                                                 2365 
           determination by ALJ, rejected........2220 2235 2250 
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  5.23   Credibility of evidence (continued) 
 
           experiences of the ALJ may be 
             considered in determining...........2334 
           issue not raised at hearing will not 
             be considered on appeal.............2460 
           narcotics field test..................2279 
           reasonableness; supported by record...2306 2344 2353 2356 
                                                 2365 
           test of...............................2255 
 
  5.26   Court record 
 
           completeness of.......................2276 
           conviction annulled...................2208 
           evidence made clear for the record....2220 
           of conviction, whether pertains to 
             respondent a question of fact.......2388 
           reliance on...........................2285 
 
  5.27   Customary practice 
 
           existence of as defense...............2293 
           not justification for neglect of  
             duties..............................2293 
           not necessarily sufficient as 
             standard of care....................2332 2366 2416 
           violation of ship policy--upheld as 
             misconduct..........................2357 
 
  5.28   Deposition 
 
           adequacy of procedural safeguards.....2304 2344 
           admissibility of......................2304 2344 2363 
           notice required.......................2200 
           procedural safeguards required........2034 
           proper execution of...................2189 2344 
 
  5.30   Discovery 
 
           documentary evidence, failure to provide 
             respondent with.....................2331 2425 
           names of witnesses not discoverable...2425 
 
  5.33   Documentary 
 
           admissibility of......................2288 
           as sole basis for findings............2403 
           charge sheet not evidence.............2445 
           charts, proper use of.................2220 
           form CG-2692, admissibility of........2404 
           letter to I.O. from respondent not 
             admissible as evidence  
               "in absentia".....................2364 
           official records, admissibility of....2404 2449 
           prior statement of respondent--limited 
             admissibility.......................2357 
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  5.33.1  Exclusionary rule 
 
            inapplicable in S&R proceeding.......2334 
            remedial safety proceedings, not 
              applicable to......................2297 
 
  5.33.2  Exclusion 
 
            of immaterial facts..................2320 2333 
            of irrelevant facts..................2320 2333 2357 
 
  5.34    Expert 
 
            ALJ not bound to accept testimony of.2365 
            CG personnel as expert witnesses.....2414 
            investigating officer as.............2455 
            negligence; expert witness not necessary to 
              establish standard of care.........2302 2316 
            standard of care, need for expert  
              testimony..........................2302 
            testimony, may be disregarded by ALJ.2294 
            testimony, weight of.................2191 2280 2365 
            testimony of, not binding on ALJ.....2365 
            testimony of, not necessary to establish 
              standard of care where standard has 
              been announced in prior decisions and 
              is readily apparent................2359 2393 
 
  5.34.1  Failure to call witness 
 
            accused not prejudiced by............2255 
            latitude of ALJ to make finding......2332 
            sufficiency of evidence required for ALJ 
              to make finding....................2332 
 
  5.35    Failure to subpoena 
 
            not prejudicial where related 
              specification dismissed............2328 
            proper where evidence sought irrelevant 
              and/or repetitious.................2320 
 
  5.36    Federal rules 
 
            as providing guidance ...............2382 
            not strictly binding.................2382 2404 2413 
 
  5.36.1  Findings 
 
            not supported by evidence............2275 2349 
 
  5.37    Foreign judgment 
 
            authentication requirements..........2245 
            prima facie case established by......2245 
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  5.38    Guilty plea 
 
            admission of factual predicate to 
              jurisdiction.......................2268 
            effect, duty of ALJ to explain fully.2280 
            effect on presentation of evidence...2268 
            effect of............................2362 2376 2385 2435 
                                                 2459 
            may not be contravened on appeal.....2362 2376 
            no contest, effect of................2462 
 
  5.39    Hearsay 
 
            admissibility of, in hearing.........2198 2252 2288 2356 
                                                 2443 
            admissibility, under business records 
              exception..........................2220 
            alone, insufficient..................2183 
            alone, insufficient to prove charge of 
              negligence.........................2221 
            business record exception............2398 2448 2449 2463 
            business record exception log 
              entries distinguished..............2432 
            business entries rule................2220 
            consideration of, by ALJ.............2221 
            defined..............................2356 
            discussed............................2347 2356 2362 2382 
                                                 2398 2400 2404 2413 
                                                 2448 2449 
            distinguished from eyewitness  
              testimony..........................2347 
            foreign court conviction,  
              admissibility of...................2245 
            inadmissible hearsay.................2228 
            inadmissible of prior statement......2243 
            log entries as exception to rule.....2198 2344 
            may not be sole basis for findings...2402 2413 
            rejected where declarant is readily 
              available as a witness.............2362 
            respondent's radio transmission as  
              not................................2382 
            requisites for admission under 
              46 CFR 5.20-95(a)..................2215 2356 
            strict rules of evidence not  
              applicable.........................2252  2347 
 
  5.42    Inadmissible 
 
            ALJ may only consider evidence in 
              aggravation as allowed by  
                regulations......................2454 
            letter to I.O. from respondent.......2364 
            license insurance, unless properly 
              raised by Respondent...............R 16 
            log entries, signed only by master...2269 
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  5.46    Inferences 
 
            based on self-contradicting  
              testimony..........................2267 
            inference of guilt by silence........2252 
            mutuality of combat..................2353 
            of negligence........................2307 2340 
            of standard of care..................2307 2340 
            positive field test for drugs as 
              allowing inference that substance 
              was a narcotic.....................2384 
            reasonableness.......................2307  2340 
            sufficiency of drug field test raises 
              permissible inference..............2252 
 
  5.49    Investigation record 
 
            form CG-2692, admissibility of.......2404 
            part 4 and part 5 investigations 
              distinguished......................2216 
 
  5.51    Judgment of conviction 
 
            collateral attack of, S&R proceeding 
              not proper forum...................2322 2388 
            conclusive in S&R proceeding for drug 
              law violation......................2322 2428 2441 
            court record of, whether pertains to 
              respondent a question of fact......2388 
            finality of a prerequisite for 
              revocation under 46 USC 7704.......2435 2459 
            finality of, a prerequisite for 
              revocation under 46 USC 239b.......2355 
            finality of, not affected by subsequent 
              action terminating or mitigating impact 
              on defendants civil rights.........2355 
            nolo contendere plea as constituting, 
              for purposes of 46 USC 239b........2355 
            nolo contendere plea as constituting, 
              for purposes of 46 USC 7704........2435 
            state court, admissibility of........2254 
            state court conviction overruled, effect 
              on hearing.........................2285 
 
  5.52    Jurisdiction 
 
            acting under authority of license 
              not proved.........................2283 R 17 
            application of 46 USC 239(b).........2226 
            condition of employment..............2262 
            factual predicate to, effect of  
              guilty plea........................2268 
            operator subject to professional guidelines 
              only when on watch.................2262 
            passengers for hire..................2356 
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  5.60    Log entries 
 
            admissibility of.....................2198 2269 2289 2344 
                                                 2403 2417 2449 2458 
                                                 2463 
            admissibility of requirements for 
              use as prima facie evidence........2432 
            failure to comply with statute.......2269 
            insufficient.........................2269 2364 
            insufficient as prima facie evidence of 
              disobedience of orders if fails to 
              state order disobeyed..............2364 
            not material, no error in refusing as 
              evidence...........................2309 
            not prima facie evidence if not in 
              substantial compliance.............2269 2295 2344 
            not prima facie evidence where seaman 
            not given opportunity to read and  
              reply..............................2344 
            prima facie case, establishment of...2213 2269 
            prima facie case, use in  
              establishing.......................2289 
            requirements for use as prima facie 
              evidence...........................2328 2342 2344 2364 
                                                 2417 2452 
            seamans reply not prima facie 
              evidence...........................2328 
            statements, attachments incorporated 
              with...............................2463 
            substantial evidence.................2213 2344 
            use of during hearing................2289 2344 
            weight of, where not recorded on day of 
              incident...........................2198 
 
  5.62    Medical 
 
            medical testimony....................2280 
            sufficiency of.......................2280 
 
  5.63.5  Miranda 
 
            inapplicable in S&R proceeding.......2374 
 
  5.64    Newly discovered 
 
            argument unavailable if rights previously 
              waived.............................2289 
            basis not provided for consideration  
              of.................................2301 
            cannot use as basis for reopening when due 
             notice given........................2256 
           defined...............................2314 2357 
           reopening of hearing..................2256 
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  5.65    Objection 
 
            failure to make, as waiver...........2384 2400 2458 2463 
 
  5.66    Official documents 
 
            admissibility of.....................2404 
            form CG-2692, admissibility of.......2404 
 
  5.69    Outside of record 
 
            evidence, not considered on appeal...2340 2347 2360 
 
  5.70.1  Prima facie evidence 
 
            effect of............................2321 2328 
            insufficient log entry...............2364 
            logbook entries, must be in substantial 
              compliance.........................2295 2344 
            log entry, requirements for use as...2328 2342 2344 2364 
                                                 2417 2452 
            seamans reply to log entry as not....2328 
 
  5.72    Probative 
 
            bareboat charter.....................2363 
            defined..............................2282 2284 
 
  5.75    Presumptions 
 
            applicability of, in S&R proceeding..2370 2379 2418 2419 
            as a result of allision..............2221 2325 2335 
            "bursting bubble" theory rejected....2443 
            failure to rebut.....................2199 
            of causation through application of the 
              Pennsylvania rule..................2358 2380 2386 2390 
                                                 2412 2415 
            of excessive speed in fog............2277 
            of fault, allision...................2284 
            of fault, in grounding...............2282 
            of guilt, possession of narcotics....2279 
            of knowledge, narcotics case.........2279 
            of negligence........................2264 2278 
            of negligence, arising from allision.2199 2325 2366 2367 
                                                 2368 2370 2373 2379 
                                                 2380 2402 2415 2418 
                                                 2419 2455 2457 
            of negligence, arising from  
              grounding..........................2216 2235 2266 2282 
                                                 2302 2382 2404 2409 
                                                 2416 2443 
            of negligence, arising from sheering 
              into path of another vessel........2396 
            of negligence, in allision, rebutted.2241 
            of negligence, in allision with fixed 
              aid to navigation..................2236 
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  5.75    Presumptions (continued) 
 
            of negligence, in grounding and  
              allision...........................2244 
            of proper actions by government 
              official...........................2328 
            of validity of regulation............2328 
            rules of the road violation raises 
              presumption of fault...............2277 
            seeking to prove specific negligent acts 
              as not precluding reliance on......2402 2455 
 
  5.76    Evidence 
 
            credibility of, determined BY ALJ 
            evaluation of, duty of ALJ...........2427 
            bareboat charter.....................2363 
            insufficient to support charge.......2348 
            insufficient to support  
              specification......................2364 
            validity of narcotics field test.....2279 
 
  5.76.5  Prior disciplinary record 
 
            admissible to impeach................2463 
            effect of, on issuance of temporary 
              license/document...................2318 2329 2372 2397 
                                                 2405 
            evidence of, admissible to rebut 
              claims of lack of knowledge, 
              intent, etc........................384  2463 
            use of, when record is over ten 
              years old..........................2463 
 
  5.82    Rules 
 
            rigid rules not applicable at  
              hearings...........................2243  2298 
 
  5.83    Rebuttal 
 
            failure or absence of................2264 
 
  5.87    Relevance 
 
            determined by ALJ....................2419 
            irrelevant evidence rejected by ALJ..2333 
            irrelevant evidence properly  
              excluded...........................2320 2333 2357 
 
  5.95    Search and seizure 
 
            admissibility of evidence............2189 2202 2219 2297 
                                                 2324 
            authority to search..................2202 2254 
            border...............................2297 
            by customs officers..................2187 2238 2324 
            by customs officers, at international port 
              facilities.........................2238 
            exclusionary rule inapplicable.......2324 
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  5.95    Search and seizure (continued) 
 
            exclusionary rule not applicable to 
              remedial safety proceedings........2297 2324 
            issue waived by answer/plea..........2458 
            issue not raised at hearing will not 
              be considered on appeal............2458 
            reasonableness of search.............2254 
            unlawful search not bar to use in  
              evidence...........................2187 2324 
            unlawful, not bar to use.............2324 
 
  5.98    Shipping articles 
 
            admissibility of.....................2403 2449 2458 
            service under, not necessary as basis 
              for jurisdiction...................2384 
 
  5.100   Substantial 
 
            admission, paraphrased-- not  
              admissible.........................2361 
            court convictions, foreign...........2202 
            defined..............................2226 2251 2284 2314 
            eyewitness, testimony as.............2202 
            found present........................2282 
            lack of, basis for reversal..........2195 2251 2361 2364 
            lack of, basis for reversal in negligence 
              case...............................2246 
            material facts, demonstration to  
              show...............................2272 
            not present in record................2275 
            provided by events...................2307 
            record unclear as to what law was  
              violated...........................2251 
            reliable and probative...............2284 2196 2253 2314 
                                                 2346 
            requirement of.......................2272 
 
  5.110   State Court 
 
            conviction by, admissibility of......2254 
            conviction by weight of..............2208 
            evidence admissibility...............2254 
            sentence set aside, effect of........2285 
 
  5.111   Statements 
 
            miranda rule inapplicable............2374 
            not introduced at hearing not 
              considered on appeal...............2360 
            unsworn, admissible as evidence 
              in mitigation......................2376 
 
  5.112   Stationary object 
 
            collision with.......................2264 2278 2284 
 
  5.113  Stipulations 
 
            use of...............................2253 
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  5.114   Sufficiency 
 
            deposition...........................2252 2344 
            mere allegations are not evidence....2252 
            of evidence..........................2189 2202 2283 2307 
                                                 2346 2348 2349 2364 
            to show lawful order came from person in 
              authority..........................2273 
 
  5.115   Testimony 
 
            absence of, government witness.......2255 
            acceptance of part of credibility 
              determined by ALJ..................2212 2333 2353 
            ALJ determination of witness credibility 
              rejected...........................2250 
            by investigation officer.............2455 
            conflicting, to be weighed by ALJ....2185 2193 2239 2267 
                                                 2333 2341 2353 2356 
                                                 2365 
            conflicting, evaluated by ALJ........2356 2357 2380 2384 
                                                 2390 2398 2403 2404 
                                                 2424 2430 2450 2451 
                                                 2452 2455 
            contradictory, ALJ resolution of.....2271  2327  2341  2333 
                                                 2365 
            corroboration of logbook entry.......2344 
            credibility determined by ALJ........2115 2270 2255 2282 
                                                 2327 2333 2340 2341 
                                                 2347 2353 2357 2365 
            credibility of, determination of ALJ 
              rejected...........................2220 
            credibility of, despite minor 
              discrepancies......................2344 
            curtailment of irrelevant cross-exam  
              upheld.............................2357 
            expert witness, ALJ not bound by testimony 
              of.................................2365 
            expert witness, conclusiveness of  
              testimony..........................2191 2365 
            expert not binding on ALJ............2365 
            expert, not necessary to establish 
              standard of care where standard has 
              been announced in prior decisions 
              and is readily apparent............2359 2393 
            impeachment of, discussed............2384 
            offer of, not appropriate for appeal.2314 
            weight of determined by ALJ..........2230 2255 2357 
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  5.119   Transcript of testimony 
 
            provision to respondent not required 
              prior to appeal....................2320 2328 
            unavailability of, necessitates 
              dismissal on appeal................2394 2399 
 
  5.130   Unsworn statements 
 
            admissible as evidence in mitigation.2376  2461 
 
  5.160   Weight of 
 
            determined by ALJ....................2267 2282 2306 2327 
                                                 2341 2347 2353 2356 
                                                 2363 
 
  5.190   Witnesses 
 
            ALJ's determination of credibility accepted 
              in absence of clear showing of arbitrary 
              and capricious action..............2230 2353 
            acceptance by ALJ on only part of evidence 
              from any witness proper............2239 
            ALJ's duty to insure full  
              examination........................2244 
            CG personnel as......................2414 
            credibility..........................2193 
            credibility of, despite minor 
              discrepancies in testimony.........2344 
            credibility of, issue not raised at 
              hearing will not be considered 
              on appeal..........................2460 
            credibility determined by ALJ........2290 2291 2331 2333 
                                                 2340 2341 2344 2347 
                                                 2353 2356 2357 2365 
                                                 2378 2380 2382 2384 
                                                 2386 2390 2393 2395 
                                                 2398 2403 2404 2423 
                                                 2424 2427 2430 2460 
            credibility of, determination of ALJ 
              rejected...........................2220 
            cross-examination of, right to.......2263 
            cross-examination of, opportunity for 
              held in high regard................2361 
            exclusion of, discussed..............2425 
            exclusion of, requirement inapplicable 
              to experts.........................2425 
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  5.190   Witnesses (continued) 
 
            expert not necessary to establish 
              standard of care where standard has 
              been announced in prior decisions 
              and is readily apparent............2359 2393 
            expert (psychiatric).................2191 
            expert witness, ALJ not bound by 
              testimony of.......................2365 
            expert testimony not binding on ALJ..2365 
            failure to request, as waiver........2398 2403 
            hearsay..............................2356 
            investigating officer as.............2455 
            I.O. failure to call, accused not 
              prejudiced.........................2255 
            impeachment of, discussed............2384 
            judged by ALJ........................2185 2193 2341 2353 
            names of, not discoverable...........2425 
            questioning of by ALJ................2284 2321 
            questioning of, by ALJ allowed.......2321 2376 
            refusal to subpoena, not error.......2309 
            relationship with respondent, evidence 
              of admissible to show bias.........2384 
            right to confront....................2263 
            waiver of right to cross-examine.....2263 
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6.  MISCONDUCT 
 
  6.02    Abusive language 
 
            as to misconduct.....................2183 2255 2279 2330 
                                                 2347 
            grounded in insubordination..........2255 
            need not involve "cursing" someone...2198 
            to a Coast Guard officer.............2279 
            use of...............................2255 2347 
            use of, serious offense..............2279 
            use of, to Chief Officer.............2250 
            use of, to master....................2185 2197 
 
  6.03    Absence 
 
            from hearing.........................2256 
 
  6.04    Absent from vessel 
 
            dismissed improperly due to mental state 
              of appellant.......................2265 
            effect of Master's failure to encourage 
              return.............................2265 
            merged in wrongful failure to join...2186 
 
  6.05    Affray 
 
            mutual combat a lesser included offense of 
              assault and battery................2410 
            mutual combat, engaging in...........2353 2410 
            mutual combat, mutuality may be 
              inferred from the conduct of 
              the parties........................2353 
            mutual combat wrongful unless 
              properly authorized................2353 
 
  6.08    Alteration of documents 
 
            no attempt to use altered document...2346 
            offense..............................2346 
            use of altered document..............2346 
 
  6.12    Assault 
 
            dangerous weapon.....................2290 
            dangerous weapon with metal trashcan.2271 
            defense of harassment alleged........2290 
            defined..............................2198 
            fear of assailant not an element of..2247 
            harassment, claimed by accused.......2290 
            harassment does not justify assault..2290 
            intent, lack of......................2273 
            penalty, appropriateness of..........2313 2317 
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  6.12    Assault (continued) 
 
            shaking fist.........................2198 
            simple assault.......................2314 
            threat, as constituting as assault...2198 
            threats as, not......................2422 
            threats as, where victim in fear 
              of imminent battery................2344 
            unauthorized touching as.............2452 
 
  6.13    Assault and battery 
 
            by biting............................2317 
            by striking and kicking..............2422 
            dangerous weapon.....................2193 2289 2291 2331 
            defined..............................2273 
            delay in responding to call for assistance 
              to prevent.........................2257 
            fists................................2213 2314 
            intent to injure is not an element...2272 
            kicking..............................2184 
            knife................................2331 
            mutual combat........................2121 2196 2230 2331 
            mutual combat a lesser included  
              offense............................2410 2452 
            not proved...........................2228 
            on master, seriousness of offense....2185 
            on superior officer..................2239 2273 
            on superior officer, seriousness of..2273 
            penalty appropriateness of...........2313 2314 2331 
            prima facie case established.........2289 
            provocation, verbal..................2193 
            resulting in serious bodily harm.....2463 
            revocation, appropriate..............2331 
            revocation, inappropriate............2289 
            self defense, bounds overstepped.....2291 
            self defense, claim not proved.......2291 
            self defense, excessive force not 
              justified as.......................2331 2333 
            self defense force not justified in 
              absence of actual attack...........2345 
            self defense, retaliation not 
              justified as.......................2391 
            sufficiency of evidence..............2273 
            penalty for, appropriateness of......2271 
            verbal abuse as provocation..........2193 2331 
            with hand............................2239 
            with hot liquid......................2218 
            with board...........................2333 
            with fists...........................2317 2344 2391 
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  6.13    Assault and battery (continued) 
 
            with flashlight......................2463 
            with knife...........................2331 2371 
            with when wrench.....................2335 2463 
 
  6.17    Assault charged 
 
            dangerous weapon.....................2247 
            fists................................2273 
 
  6.21    Casualty 
 
            failure to report boiler automation 
              casualty...........................2286 
 
  6.21.1  Coercion 
 
            to solicit sexual favors.............2327 
 
  6.35    Creating a disturbance 
 
            general..............................2403  2417 
 
  6.53    Defenses 
 
            collective bargaining agreement not a 
              defense to failure to perform 
              duties.............................2328 

            contributory fault not a defense to 

            following employers orders not a 
              defense to misconduct..............2387 
            labor dispute not a defense to 
              disobedience or orders.............2320 
            self defense, excessive force not 
              justified as.......................2331 2333 
            self defense, force not justified 
              in absence of actual attack........2345 

 

            contributory fault not a defense.....2431 

              misconduct.........................2317 2391 

            self defense, retaliation not 
              justified as.......................2391 

  6.55    Desertion 
 
            defense, medical treatment in foreign  
              port...............................2260 
            defense, medical treatment not justified by 
              medical condition..................2260 
            failure to join, lesser offense......2184 
            intent not to return a question of  
              fact...............................2403 
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  6.65    Disobedience of orders 
 
            as constituting misconduct where no marine 
              casualty results...................2226 
            changing machinery parts without  
              permission.........................2273 
            collective bargaining agreement no precedent 
              over shipping articles obligations.2328 
            disobedience distinguished from 
              seeking clarification..............2357 
            failure to act as lookout when so 
              ordered............................2417 
            failure to go below when so ordered..2357 
            labor dispute not a defense..........2320 
            lawful order.........................2250 2255 2309 
            log entry insufficient as evidence of, 
              if fails to state order disobeyed..2364 
            of ship's officers...................2226 2320 
            of master............................2197 
            proof of, insufficient...............2364 
            smoking in hazardous environment.....2274 
 
  6.69.5  Document 
 
            altered, use of......................2346 
            false, use of........................2362 
            fraudulent misrepresentation on 
              application for....................2361 2456 
 
  6.70    Duty 
 
            absence from.........................2256 
            inability to perform due to  
              intoxication.......................2255 2269 2280 2317 

              license............................2292 
            obligations associated with operator 

            of chief engineer to report accident 
              to machinery to OCMI...............2341 
            of chief engineer to report repairs 
              to OCMI............................2341 
            of master to ensure vessel properly 
              manned.............................2392 
            of master to report hazardous condition 
              to OCMI............................2334 
            of operator to ensure relief is 
              properly licensed..................2387 
            of operator to ensure vessel has 
              valid COI..........................2363 2365 
            of operator to ensure vessel is in safe 
              and legal condition when he relinquishes 
              control............................2387 
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  6.70    Duty (continued) 
 
            of operator to ensure vessel meets 
              legal requirements.................2363 
            presumption of knowledge.............2286 
            46 USC 234 as applied to requirement to 
              notify USCG of Engineering  
                casualties.......................2286 
            to notify MIO of vessel grounding....2261 
            towards passengers and crew..........2257 
 
  6.92    Failure to "Give Notice" of collision 
 
            notice found adequate where given three 
              days after incident................2225 
 
  6.93    Failure to join 
 
            defense, medical.....................2184 
            duty to join.........................2280 
            foreign port.........................2265 
            leaving vessel for medical attention held 
              not a defense to...................2184 2265 
 
  6.95    Failure to perform duties 
 
            absence from vessel..................2222 
            bow lookout..........................2256 
            Coast Guard not notified of boiler 
              system inoperability...............2286 
            Coast Guard not notified of repair affecting 
              vessel safety......................2293 
            collective bargaining agreement not a 
              defense............................2328 
            delegation not a defense to ultimate 

            due to intoxication..................2317 2357 2423 

            failure to turn to during docking....2413 

              responsibility.....................2293 

            failure to act as lookout............2405 2417 
            failure to stand watch...............2347 2405 

            intoxicated, ordered off watch.......2255 2269 2317 
            intoxication as cause................2206 2269 2280 2317 
                                                 2427 
            intoxication not mitigating..........2280 
            labor dispute not cloak for  
              misconduct.........................2320 
            logbook entries......................2269 
            not "turning to".....................2289 
            offense of...........................2309 
            signature on declaration of inspection 
              during loading operations..........2287 
            sleeping on watch....................2372 2389 2405 
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  6.97    Failure to report 
 
            accident to machinery to OCMI........2341 
            cargo pump repair....................2305 
            casualty to OCMI.....................2445 
            grounding............................2261 
            grounding to MIO.....................2261 
            hazardous condition to OCMI..........2334 
            marine casualty......................2262 2447 
            marine casualty; to Coast Guard......2302 
            repairs to OCMI......................2341 
            to Coast Guard of marine casualty....2302 
 
  6.98    Failure to safeguard 
 
            passenger and crew safety............2257 
 
  6.99    Failure to stand watch 
 
            agreement with another to stand watch 
              for respondent not a defense.......2423 
            due to intoxication..................2317 2357 2423 
            general..............................2347 2405 
            manning requirements deficient.......2292 
            sleeping on watch....................2372 2389 2405 
 
  6.105   Fighting 
 
            mutual combat a lesser included offense 
              of assault and battery.............2410 
            mutual combat, engaging in...........2353 2410 
            mutual combat, mutuality may be 
              inferred from the conduct of the 
              parties............................2353 
            mutual combat, wrongful unless 
              properly authorized................2353 
 

 
  6.116   Fraudulent misrepresentation 

            on application for license/document..2361 2408 2456 
            use of altered seaman's document.....2346 
            use of false seaman's document.......2362 
 
  6.151   Illness 
 
            does not justify desertion...........2260 
 
  6.157   Improper advances 
 
            toward female crewmember.............2327 
            toward passenger.....................2356 
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  6.171   Intent 
 
            good faith belief, no merit to as  
              defense............................2308 
            need to be proved....................2286 
            proven by direct and/or indirect  
              evidence...........................2286 
            to injure, need not be shown for assault 
              or battery.........................2273 
 
  6.175   Intoxicating liquor 
 
            possession of........................2198 2427 
 
  6.176   Intoxication 
 
            failure of Master to prevent by ensuring no 
              liquor on board; no excuse.........2317 
            failure of third person to prevent, 
              not a defense......................2317 
            failure to perform duties, due to....2317 2357 2423 2427 
            operating vessel while intoxicated...2356 2406 2454 
            proof of.............................2255 
 
  6.177   Jurisdiction 
 
            operator subject to RS 4450 proceedings 
              resulting from professional activities 
              only while on watch................2262 
 
  6.180   Language 
 
            abusive use of.......................2255 
            improper and suggestive--sexual......2327 
 
  6.186   License 
 
            exceeding scope of...................2272 2335 2360 2448 
            fraudulent misrepresentation on 
              application for....................2408 2433 2456 
            navigating from high seas to inland waters 
              without proper pilot...............2272 
 
  6.190   Load lines 
 
            submerged, insufficient proof of.....2342 
 
  6.200   Molestation of passengers 
 
            improper advances....................2356 
            touching.............................2356 
 
  6.207   Mutual combat 
 
            as a lesser included offense of 
              assault and battery................2410 2452 
            engaging in..........................2353 2410 
                                     17-55                           CH-3 



  6.207   Mutual combat (continued) 
 
            fists, use of........................2230 
            general..............................2196 
            mutuality may be inferred from the 
              conduct of the parties.............2353 
            wrongful unless properly authorized..2353 
 
  6.251   Passengers 
 
            carriage of, while intoxicated.......2356 2406 
            carriage of, without valid COI.......2363 2365 
            distinguished from those in service 
              of vessel..........................2339 
            failure to respond to passenger's timely 
              fashion summon for help............2257 
            failure to exclude from pilothouse...2359 
            failure to provide with emergency 
              procedures.........................2365 
            for hire, profit need not be made....2356 
            for hire, sufficient that some 
              consideration provided.............2356 
            for hire, wrongful carriage of on 
              foreign-built vessel...............2339 
            molestation of.......................2356 
            requirement for license for carriage of 
            wrongful carriage of, as occurring 
            as soon as passengers embarked.......2363 
 
  6.271   Possession of 
 
            cocaine..............................2401 2424 
            hashish..............................2295 2376 
            intoxicating liquor..................2427 
            marijuana............................2242 2324 
            narcotics............................2187 2201 2202 2208 
                                                 2254 2324 2356 2376 
                                                 2384 2388 2397 2405 
                                                 2408 2413 
            narcotics, denial of request to make effective 
              date of order retroactive to date unlawful 
              possession first established.......2231 
            pistol aboard ship...................2397 
            presumption of wrongful knowledge 
              arising from.......................2384 
            valium...............................2413 
 
  6.272   Property 
 
            destruction of.......................2317 
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  6.285   Rape 
 
            of female crewmember.................2374 
            of female passenger..................2464 
            statutory............................2464 
 
  6.287   Revocation 
 
            a threat to safety at sea............2427 
            appropriate for assault with dangerous 
              weapon.............................2331 2463 
            appropriate for use of altered 
              document...........................2346 
            appropriate where, due to intoxication 
              respondent seriously endangered 
              his passengers.....................2406 
            intoxication while sailing makes appellant 
            ordinarily warranted by use of false 
              seamans document...................2362 
 
  6.299   Safety of vessel 
 
            certification of inspection, required 
              for charter........................2299 
            improper use of gas stove............2299 
            life preservers, unserviceable.......2299 
            operating beyond authorized route....2299 
            operating vessel while intoxicated...2356 2406 2454 
            relinquishing control to unlicensed 
              individual.........................2387 
            SOLAS certificate, requirements......2299 
            violation of manning requirements of  
              COI................................2392 
 
  6.321.1 Sexual harassment 
 
            solicitation of sexual favors from 
              female crewmember..................2327 
 
  6.350   Undue familiarity with passengers 
 
            improper advances....................2356 
            touching.............................2356 
 
  6.360   Violation of rule/regulation 
 
            as misconduct........................2341 2346 2423 2433 
                                                 2445 
            COTP order, knowledge of.............2220 
            excuse, not accepted.................2308 
            drying a wet and inoperative motor 
              as "repairs" for purposes of 
              46 CFR 50.05-10....................2341 
            error in judgment, distinguished  
              from...............................2433 
            loss of power as "hazardous condition" 
              for purpose of 33 CFR 161.3........2334 
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  6.360   Violation of rule/regulation (continued) 
 
            failure to report accident to machinery 
              to OCMI............................2341 
            failure to report hazardous condition 
              to OCMI............................2334 
            failure to report repairs to OCMI....2341 
            manning requirements.................2292 
            misconduct...........................2248 2272 2431 
            negligence charged...................2270 
            short circuited main propulsion motor 
              as an "accident to machinery" for 
              purposes of 46 CFR 97.30-5.........2341 
            smoking when vessel not gas free.....2274 
            vessel casualty, failure to notify...2225 
            "willful" violation need not be  
               proven............................2445 
 
  6.631   Violation of license 
 
            exceeding scope......................2335 2360 
            federally licensed pilot nor  
              required...........................2429 
            sailing without properly licensed personnel; 
              violation unsubstantiated..........2281 
 
  6.362   Violation of rules of the road 
 
            as misconduct........................2358 2386 2450 
            custom not controlling despite absence of 
              provision for display of lights on barges 
              maneuvered in fleeting areas.......2248 
            failure to display required navigational 
              lights as constituting.............2248 
            failure to maintain proper lookout...2358 
            failure to make course changes large 
              enough to be readily apparent......2359 
            failure to plot radar information....2359 
            failure to proceed at safe speed 
              for conditions.....................2359 
            failure to take action to avoid 
              collision..........................2358 
            failure to take off where 
              vessel in fog......................2359 
            failure to turn to starboard in 
              meeting situation..................2412 
 
  6.370   Watch 
 
            agreement with another to stand watch 
              for respondent not a defense to 
              failure to stand...................2423 
            failure to stand.....................2347 2405 
            failure to stand, due to  
              intoxication.......................2317 2357 2423 
            sleeping on..........................2372 2389 2405 
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  6.373   Weapons, deadly or dangerous 
 
            broken coffee cup....................2291 
            fists................................2230 
            knife................................2331 
            metal trashcan.......................2271 
            scissors.............................2289 
 
  6.374   Wrongful operation of vessel 
 
            carriage of passengers for hire on 
              foreign-built vessels..............2339 
            carriage of passengers without 
              valid COI..........................2363 2365 
            expired Certificate of Inspection....2308 
            relinquishing control of unlicensed 
              individual.........................2387 
            violation of manning requirements of  
              COI................................2392 
            while intoxicated....................2356 2406 2454 
            wrongful carriage of passengers as, 
              occurring as soon as passengers 
              embarked...........................2363 
 
  6.378   Wrongful orders 
 
            orders by superior to abuse  
              crewmember.........................2327 
            assignment to unfavorable jobs to 
              obtain sexual favors...............2327 
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7.  NEGLIGENCE 
 
  7.02    Aids to navigation 
 
            unavailability of, as a defense......2216 
 
  7.03    Allision 
 
            in fog...............................2419 
            presumption of negligence arising  
              from...............................2288 2325 2366 2367 
                                                 2368 2370 2373 2379 
                                                 2380 2402 2415 2418 
                                                 2419 2455 2457 
            with buoy............................2325 2425 
            with bridge..........................2368 2379 2380 2402 
                                                 2415 2457 
            with lock guidewall..................2366 
            with moored vessel...................2335 2367 2419 2420 
            with mooring cell....................2418 
            with pier............................2370 2455 
            with rocks...........................2373 
 
  7.04    Anchored vessel 
 
            failure to take anchor bearings......2267 
 
  7.05    Ballasting of vessels 
 
            failure to supervise.................2253 
            failure to maintain vessels  
              stability..........................2316 
 
  7.06    Bearings 
 
            failure to fix vessel position.......2261 
            failure to plot......................2237 2258 2261 2267 
 
  7.10    Bridge 
 
            allision with........................2368 2379 2380 2402 
                                                 2415 2457 
            collision with.......................2284 
            watch, wrongfully leaving............2264 
 
  7.12    Cargo hatches 
 
            failure to close.....................2188 
 
  7.14    Collision 
 
            failure to maintain control by allowing 
              vessel to sheer into anothers path.2396 
            failure to maintain proper lookout 
              contributing to....................2319 2390 2414 2421 
            failure to navigate with due 
              caution resulting in...............2358 2359 2378 2411 
                                                 2412 
            failure to take early action to  
              avoid..............................2369 2400 
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  7.14    Collision (Continued) 
 
            in extremis discussed................2358 2359 
            in fog...............................2359 2390 
            while overtaking.....................2337 2386 
 
  7.15    Course 
 
            failure to determine.................2258 2261 
            failure to maintain..................2229 
            failure to maintain in channel.......2270 
            failure to maintain proper course....2288 
 
  7.16    Course and speed 
 
            collision situation..................2294 
            factor applicable to determining  
              negligence.........................2294 
            risk and safety issues...............2294 
 
  7.16.3  Consequences/Damage 
 
            as an aggravating circumstance.......2390 2402 2412 2415 
                                                 2455 
            not an element of negligence.........2319 2358 2386 2390 
                                                 2395 2402 2412 2415 
 
  7.17    Contributory Negligence 
 
            as a defense.........................2227 2319 
            as a defense, not sufficient.........2319 
            use in mitigation....................2227 
 
  7.18    Contributory fault 
 
            general..............................2217 
            not a defense to negligence..........2319 2359 2378 2400 
                                                 2402 2412 2414 2415 
                                                 2421 2438 2457 
 
  7.20    Custom 
 
            not necessarily indicative of standard 
              of care............................2261 
            not necessarily sufficient as 
              standard of care...................2332 2366 2416 
 
  7.24    Defenses 
 
            contributory fault not a defense 
              to negligence......................2319 2359 2378 2400 
                                                 2402 2412 2414 2415 
                                                 2421 2457 
            customary practice not necessarily 
              sufficient as standard of care.....2332 2366 2416 
            fault of others as a defense where 
              all reasonable precautions taken...2349 
            following employers orders not a 
              defense to negligence............. 2367 
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  7.24    Defenses (continued) 
 
            gross mismanagement of overtaken 
              vessel as a defense to failure to 
              keep clear.........................2337 2386 
            in extremis inapplicable where 
              peril of own making................2358 2359 2443 
            inevitable accident inapplicable 
              where respondent proceeded in 
              dense fog..........................2419 
 
  7.25    Engine 
 
            failure to ensure sufficient fuel 
              on board...........................2332 
            operation will one engine  
              inoperative........................2340 2365 
            use of oxygen and ether to start, 
              resulting in fire..................2407 
 
  7.27    Errors in judgment 
 
            distinguished from negligence........2216 2325 2366 2379 
 
  7.28    Extreme circumstances 
 
            as defense to negligence.............2216 
            in extremis discussed................2358 2359 
            in extremis inapplicable where 
              peril of own making................2358 2359 2443 
 
  7.30    Failure to ascertain course 
 
            general..............................2216 2258 
 
  7.31    Failure to control vessel 
 
            general..............................2244 
            grounding/allision...................2244 
 
  7.33    Fathometer 
 
            failure to use, negligence not shown.2259 
 
  7.40    Grounding 
 
            failure to navigate with due caution 
              resulting in.......................2399 2404 2409 
            on charted shoal.....................2393 
            operation with draft exceeding 
              channel depth......................2416 
            outside channel......................2382 
            presumption of negligence arising  
              from...............................2382 2404 2409 2416 
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  7.44    Hazardous situation 
 
            failure to ensure proper precautions 
              taken in performing hazardous work.2395 
            failure to ensure proper supervision 
              of hazardous work..................2395 
            operation in unseaworthy condition...2321 
            operation with one engine  
              inoperative........................2340 2365 
            supported by evidence................2307 
 
  7.45    Inevitable accident 
 
            defense of...........................2217 
            discussed............................2419 
            inapplicable where respondent proceeded 
              in dense fog.......................2419 
 
  7.47    Inattention to duty 
 
            defined..............................2352 

            discharge of oil, proof of harmful quantity 
            discharge of oil.....................2232 2243 2253 

              unnecessary........................2234 
            failure to check tow.................2268 
            failure to ensure vessel secured for  
              sea............................... 2268 
            failure to supervise.................2188 
            failure to use reasonable care.......2268 
            failure to watch river conditions; 
              grounding..........................2259 
            failure to supervise offloading 
              of vehicles from ferry.............2352 
            failure to sleep.....................2221 
            loading operation, pollution resulting  
              from...............................2287 
            negligence essentially the same as...2352 
 
  7.49    Liability 
 
            no liability of operator on uninspected tug 
              if not on watch....................2259 
 
  7.50    Lookout 
 
            adequacy of, a question of fact......2319 2390 2414 2421 
            adequacy of, where operator acting  
              as.................................2420 
            failure to maintain..................2319 2390 2414 2421 
            failure to maintain, in reduced  
              visibility.........................2229 
            failure to maintain proper...........2214 2270 2319 2325 
            failure to post when visibility restricted 
              by barge vessel was pushing........2270 
            maintain, as meaning to ensure that 
              proper lookout posted..............2421 
            Master acting as.....................2229 
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  7.50    Lookout (Continued) 
 
            operator's action takes self out of lookout 
              category...........................2214 
            operator ultimately responsible for 
              maintaining........................2319 
            radar, as substitute for lookout.....2214 
            visibility restricted by tow.........2270 
 
  7.52    Machinery 
 
            negligent maintenance of cargo  
              equipment..........................2306 
            negligent maintenance of vessel  
              equipment..........................2307 
            negligent repair and maintenance of 
              machinery..........................2305 
 
  7.60    Moderate speed in fog 
 
            ability to stop, test of.............2277 
            collision............................2277 
            failure to...........................2390 
            failure to maintain..................2277 
 
  7.70    Negligence 
 
            absence of, devolution of command....2264 
            barge manifold valve, opening of before hose 
              connections complete...............2246 
            cargo equipment not maintained in safe 
              condition..........................2306 
            casualty unnecessary to sustain  
              charge of..........................2237 
            collision with berth.................2272 
            consequences/damages as an aggravating 
              circumstance.......................2390 2402 2412 2415 
                                                 2455 
            consequences/damage not an element  
              of.................................2319 2385 2386 2390 
                                                 2395 2402 2412 2415 
            contributory fault not criterion.....2227 
            contributory fault not a defense.....2319 2359 2378 2400 
                                                 2402 2412 2414 2415 
                                                 2421 2457 
            course, failure to monitor during  
              turn...............................2216 
            course, failure to set proper........2216 
            course made good, failure to  
              ascertain..........................2216 
            customary practices..................2195 2268 2282 
            customary practice not necessarily 
              sufficient as standard of care.....2332 2366 2416 
            damage showing not integral part of  
              proof..............................2234 
            defined..............................2199 2282 2319 2321 
                                                 2325 2332 2340 2378 
            defined for R.S. 4450 hearing........2241 
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  7.70    Negligence (continued) 
 
            distinguished from errors in  
              judgment...........................2216  2325 
            engineer's failure to sound tank to which 
              fuel transferred...................2243 
            excessive speed in fog...............2277 
            excessive speed resulting in harmful  
              wake...............................2194 2275 
            errors in judgment distinguished  
              from...............................2325 2366 2379 
            expert testimony not necessary to 
              establish standard of care where 
              standard has been announced in prior 
              decisions and is readily apparent..2359 2393 
            failure to assert authority as pilot.2457 
            failure to close cargo hatches.......2188 
            failure to execute a port to port  
              passage............................2190 
            failure to fix and plot fixes........2237 
            failure to indicate intent of vessel.2190 
            failure to keep out of way...........2218 
            failure to keep right in channel.....2270 
            failure to maintain control..........2284 
            failure to maintain lookout, in reduced 
              visibility.........................2229 
            failure to maintain proper lookout...2319 
            failure to maintain proper quantity 
              of fuel on board...................2332 
            failure to navigate with caution.....2270 2325 
            failure to navigate with caution in crossing 
              situation..........................2218 
            failure to properly supervise  
              loading............................2200 2234 
            failure to provide proper  
              supervision........................2227 2264 
            failure to report grounding in timely 
              fashion............................2229 
            failure to sound appropriate whistle 
              signals............................2270 
            failure to sound danger signals......2190 2276 
            failure to supervise.................2188 
            failure to take adequate precautions under 
              existing conditions................2266 2325 
            failure to take precautions necessary to 
              prevent oil pollution..............2232 2233 
            fault of others as a defense where all 
              reasonable precautions taken.......2349 
            following employers orders not a  
              defense............................2367 
            formally established vessel procedures 
              as establishing standard of care...2352 
            grounding............................2224 
            gross mismanagement of overtaken 
              vessel as a defense to failure to 
              keep clear.........................2337 2386 
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  7.70    Negligence (continued) 
 
            in exremis inapplicable where peril 
              of own making......................2358 2359 
            inattention to duty the same as......2352 
            inevitable accident inapplicable where 
              respondent proceeded in dense fog..2419 
            not shown by evidence................2200 
            of others, as excuse.................2236 
            of pilot, discussed..................2236 
            oil transfer procedures, proper compliance 
              with...............................2232 
            operation outside channel as.........2378 
            overtaking without permission........2192 
            overtaking without permission not 
              necessarily negligent..............2337 
            Pennsylvania rule adds nothing to 
              proof of...........................2358 2386 2412 2415 
            presumption of, allision or  
              grounding..........................2221 2236 2244 2266 
                                                 2382 2404 2409 2416 
            presumption of, arising from  
              allision...........................2199 2325 2366 2367 
                                                 2368 2370 2373 2379 
                                                 2380 2402 2415 2418 
                                                 2419 2455 2457 
            presumption of, when vessel strikes fixed 
              object.............................2221 
            presumption of, arising from sheering 
              into path of another vessel........2396 
            proper application of order to license involved 
              in negligent act only.............2235 
            proper watch not set................2292 
            proof of, insufficient..............2337 2349 
            radar, failure to use properly......2277 
            reasonable care exercised...........2241 
            reasonable care not exercised.......2325 
            reliance of pilot on Jacobsen chart as 
              prudent...........................2241 
            reliance on unlicensed deckhand for 
              piloting..........................2292 
            repair and maintenance of machinery.2305 
            specification fails to allege an  
              offense............................2277 
            specification too broad..............2190 
            specification, sufficiency of........2358 2386 2396 2400 
                                                 2409 2411 2412 2416 
            spill or discharge alone insufficient 
              proof of...........................2233 
            statutory/regulatory violation not a 
              necessary element of...............2321  2340 
            temporary relief of operator by  
              another............................2319 
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  7.70    Negligence (Continued) 
 
            vessel operated in unsafe material  
              fashion............................2307 
            violation of a safety regulation.....2261 
            violation of navigation rules as.....2358 2359 2369 2386 
                                                 2400 
            violation of regulations as..........2340 2398 
            wrong side of channel................2270 
 
  7.73    Pollution 
 
            discharge of oil.....................2326 2398 
 
  7.75    Position of vessel 
 
            failure to ascertain over extended  
              period.............................2258 
            failure to establish, in known 
              hazardous waters...................2373 
 
  7.80    Presumptions 
 
            applicability of, in S&R proceeding..2370 2379 2418 2419 
            "bursting bubble" theory rejected....2443 
            credibility of, determined by ALJ....2443 
            effect on, where rebuttal evidence  
              offered............................2235 
            grounding............................2302 
            of causation through application of the 
              Pennsylvania rule..................2358 2380 2386 2390 
                                                 2412 2415 
            of negligence arising from allision..2325 2366 2367 2368 
                                                 2370 2373 2379 2380 
                                                 2402 2415 2418 2419 
                                                 2457 
            of negligence arising from grounding.2382 2404 2409 2416 
                                                 2443 2443 
            of negligence arising from sheering 
              into path of another vessel........2396 
            seeking to prove specific negligent 
              acts as not precluding reliance on.2402 2455 
            use of, in allision with fixed aid to 
              navigation.........................2236 2325 
 
  7.86    Sheer 
 
            failure to maintain control by allowing 
              vessel to sheer into another's  
                path.............................2396 
            presumption of negligence arising  
              from...............................2396 
 
  7.88    Stability 
 
            failure to comply with stability  
              letter.............................2316 
            failure to maintain..................2316 
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  7.89    Stability 
 
            sailing in violation of stability  
              letter.............................2316 
            stability letter requirements in excess of 
              regulation requirements; not an  
                excuse...........................2316 
 
  7.90    Standard of care 
 
            avoidance of collisions and allisions 
              implicit in........................2199 2325 
            chief engineer, duty to ensure sufficient 
              fuel on board......................2332 
            customary practice not necessarily 
              sufficient as......................2332 2366 2416 
            collision need not be foreseeable result 
              of operator's actions to prove standard of 
              care was not met...................2319 
            defined..............................2221 
            duty owed by master; safety of  
              vessel.............................2307 2316 2321 
            duty owed by operator under direction 
              of pilot...........................2325 
            duty to anticipate and make allowances 
              for the effect of another vessels  
                wake.............................2409 
            duty to ensure proper lookout posted.2420 2421 
            duty to ensure vessel can safely 
              traverse the planned route.........2379 
            duty to establish vessels position in 
              known hazardous waters.............2373 2416 
            duty to keep clear of overtaken 
              vessel not absolute................2337 2386 
            duty to know navigation and 
              maneuvering capabilities of vessel.2367 2370 
            duty to know vessel's height and 
              available clearance................2368 
            duty to maintain vessels stability...2316 
            duty to obtain and use available 
              information regarding waterway.....2370 2378 2379 2380 
                                                 2416 
            duty to take measures to counteract 
              the effects of foreseeable  
                currents.........................2380 
            duty to use radar in fog.............2359 
            established by vessel procedure and 
              government regulations.............2287 2316 
            establishing.........................2188 2195 2243 2246 
            evidence of..........................2287 2316 
            expert witness, not necessary to adequately 
              establish, where standard has been.2292  2316 
            expert testimony not necessary to 
              establish, where standard has been 
              announced in prior decisions and is 
              readily apparent...................2359 2393 
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  7.90   Standard of Care (continued) 
 
           failure to prove violation of.........2232 
           fog...................................2277 
           for preparation to handle cargo, distinguished 
             from standard for actual transfer of 
               oil...............................2246 
           formally established vessel procedures 
             as establishing.....................2352 
           grounding.............................2235 2285 

             and safety of vessel and crew.......2321 2395 
           master, duty to ensure proper management 

           master, duty to ensure proper 
             precautions taken in performing 
             hazardous work......................2395 
           master, duty to ensure proper supervision 
             of hazardous work...................2395 
           master, duty to keep self informed 
             of hazardous defects................2321 
           must define, to support finding that breach 
             of duty occurred....................2195 2241 2259 
           navigation of vessel..................2278 2284 
           navigation rules as establishing......2358 2359 2369 2386 
                                                 2400 2450 
           negligence............................2278 2282 
           negligence, defined...................2227 2319 2321 2325 
                                                 2332 2340 2378 
           no evidence offered to establish......2259 
           presumption provides evidence of .....2288 
           radar, effect on......................2277 
           reasonable inference..................2307 
           regulation as.........................2261 
           regulations as establishing...........2340 2398 2455 
           speed, safety is relative to  
             circumstances.......................2235 
           stability calculations................2316 
           standard of care not established......2211 
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8.  INCOMPETENCE 
 
  8.02   Act of 
 
           charge must be supported by evidence 
             subsequent to fit for duty declaration 
             by USPHS............................2417 
             defined.............................2417 
             determined by ALJ...................2417 
 
  8.03   Alcoholism 
 

 
           unfit due to..........................2427 

  8.17   Failure to perform 
 
           absence from vessel...................2280 
           as incompetence.......................2280 
           due to alcoholism.....................2427 
           intoxication..........................2280 
 
  8.19   Fitness 
 
           lack of, due to alcoholism............2427 
 
  8.50   Medical 
 
           opinions, weight of...................2280 
 
  8.53   Mental incompetence 
 
           proof of, degree required.............2417 
           proof of, insufficient................2417 
           unfitness due to......................2191 
 
  8.68   Physical examination 
 
           right to require......................2280 
 
  8.73   Professional 
 
           ability to celestial navigation is proof of 
             ability to pilot....................2267 
 
  8.74   Proof 
 
           degree required.......................2280 
           insufficient..........................2280 
 
  8.77   Revocation 
 
           a threat to safety at sea.............2427 
           appropriate where extensive record of 
           for inadequate vision vacated on appeal 
             where vision requirements subsequently 
             waived..............................2336 
           for mental incompetence vacated on 
             appeal where proof insufficient.....2417 
           intoxication while sailing makes appellant 
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  8.90   Testimony 
 
           weight of, determined by ALJ..........2191 
 
  8.100  Vision, inadequate 
 
           revocation for, vacated on appeal where 
             vision requirements subsequently  
               waived............................2336 
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9.  NARCOTICS 
 
  9.03   Agency policy 
 
           applied...............................2238 2242 
 
  9.22   Clemency 

             of waiting period...................2383 

 
           ALJ's recommendation, effect on waiver 

           record must contain information 
             regarding appropriateness of 
             revocation..........................2348 
           revocation after conviction for drug 
             law violation may be vacated at the 
             discretion of the Commandant........2330 2338 2348 
           revocation after conviction for drug 
             violation vacated where offense minor 
             and charges brought prior to 
             enactment of 46 USC 7704............2388 
           revocation mandatory under 46 USC 7704 
             after conviction for drug law 
             violation...........................2377 2381 2408 
           waiver of three-year waiting period no 
             longer considered as part of suspension 
             & revocation appeal process.........2428 
           waiting period for new license/document 
             may be waived on appeal.............2330 
           waiting period for new license/document 
             not waived where conviction recent 
             and/or no evidence of  
               rehabilitation....................2354 2383 
           waiting period for new license/document 
             waived only where appellant has shown 
             substantial rehabilitation over an 
             extended period.....................2377 2385 
           waiting period for new license/document 
             waived only where appellant has shown 
             substantial rehabilitation over a 
             period equivalent to that required 
             by 46 CFR 5.13......................2381 2383 
           waiting period for new license/document 
             waived where appellant demonstrated 
             rehabilitation for over three years.2338 2350 
 
  9.28   Conviction 
 
           "attempted" violation of law..........2251 
           basis for revocation..................2208 
           California conviction.................2201 
           collateral attack of, S&R proceeding not 
             proper forum........................2322 2388 2462 
           conclusive in S&R proceeding for drug 
             law violation.......................2322 2428 2441 
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  9.28   Conviction (continued) 
 
           court record of, whether pertains to 
             respondent a question of fact.......2388 
           contesting court of record conviction not a 
             subject of R.S. 4450 proceedings....2201   2322 
           conviction set aside, order of revocation 
             rescinded...........................2201 
           finality of, not affected by subsequent 
             action terminating or mitigating impact 
             on defendant's civil rights.........2355 
           finality of a prerequisite for 
             revocation under 46 USC 7704........2435 2459 2462 
           for drug law violation................2435 2459 2462 
           for drug law violation, charged.......2322 2329 2338 
                                                 2343 2348 2350 2354 
                                                 2355 2377 2381 2383 
                                                 2385 2388 2408 
           for drug law violation, laches fore- 
             closed as defense where charged 
             within ten years after conviction...2385 
           for drug law violation, seriousness 
             of offense in given state irrelevant 
             as to jurisdiction in S&R  
               proceeding........................2388 
           foreign court.........................2202 2245 
           lack of discretion to ALJ where charge 
             proved..............................2201 
           nolo contendere plea as constituting 
             for purposes of 46 USC 239b.........2355 
           nolo contendere plea as constituting, 
             for purposes of 46 USC 7704.........2435 
           revocation, appropriateness of........2201 
           state pardon, probation or expungement 
             scheme, effect on...................2462 
           vacated...............................2251 
 
  9.29   Cure 
 
           effect of, on use of narcotics  
             conviction..........................2298 
           effect of, on clemency after conviction 
             for drug law violation..............2330 2338 2350 2354 
                                                 2377 2381 2383 2385 
           effect of, on issuance of temporary 
             license/document....................2318 2329 
           holder of license must make especially 
             strong showing......................2330 2358 2377 2383 
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  9.30   Defense 
 
           annulment of conviction in state  
             court...............................2208 
           definition of narcotics not satisfied.2251 
           field test not sufficient, rejected...2298 
           laches foreclosed where charged within 
             ten years after drug conviction.....2385 
           unconditional dismissal of conviction.2285 
           unlawful search.......................2187  2324 
 
  9.43   Discretion 
 
           abuse of, claimed.....................2303 
 
  9.45   Experimentation 
 
           as a mitigating circumstance..........2384 
           considered as to order of ALJ.........2295 
           determination of, by ALJ..............2376 
           effect on revocation..................2295  2395 
           evidence of, may be introduced regardless 
             of plea.............................2384 
           explained by ALJ......................2376 
           may not be raised for first time on 
             appeal..............................2384 
           possession of 30 lbs  of marijuana, as not 
             constituting........................2242 
 
  9.46   Identification 
 
           sufficient evidence, accomplished by..2451 
 
  9.47   Field test 
 
           positive, as allowing inference that 
             substance was a narcotic............2384 
 
  9.49   Judgment 
 
           objection as to constitutionality of law 
             not an issue of adm. proceedings....2202 
 
  9.55   Marijuana 
 
           admission of ownership................2254 
           conspiracy to distribute..............2303 
           defined...............................2279 
           distribution, conspiracy to...........2303 
           hashish...............................2251 
           possession of.........................2285 2297 2298 2323 
                                                 2324 2356 2376 2384 
                                                 2388 2397 2405 2408 
                                                 2413 
           proof through field test..............2279 
           source not material to charge of  
             possession..........................2254 
           use of................................2356 
                                     17-74                           CH-3 



  9.65   Narcotics statute 
 
           regulations, compliance with..........2298 
 
  9.95   Opium 
 
           possession of.........................2201 
 
  9.98   Possession 
 
           general...............................2251 2279 2295 
           of cocaine............................2401 2424 
           of hashish............................2376 
           of heroin.............................2245 
           of marijuana..........................2324 2356 2376 2384 
                                                 2388 2397 2405 2408 
                                                 2413 
           of valium.............................2413 
           presumption of wrongful knowledge 
             arising from........................2384 
           source not material to charge of......2254 
 
  9.99   Prima facie case 
 
           elements of...........................2279 
           foreign judgment......................2245 
           prior record, significance of.........2279 
           proof of record of conviction.........2201 
           sufficiency of evidence...............2201 2279 
 
  9.102  Rehabilitation 
 
           effect of, on clemency after conviction 
             for drug law violation..............2330 2338 2350 2354 
                                                 2377 2381 2383 2385 
           effect of, on issuance of temporary 
             license/document....................2318 2329 
           holder of license must make 
             especially strong showing...........2330 2338 2377 2383 
 
  9.105  Revocation 
 
           ALJ must order, after conviction for drug 
             law violation.......................2330 2338 2348 2350 
                                                 2377 2381 2388 2408 
                                                 2428 2435 2459 2462 
           appropriate in most cases after 
             conviction for drug law violation...2354 
           appropriate where evidence of 
             rehabilitation since conviction for 
             drug law violation does not thoroughly 
             cover present activities............2338 
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  9.105  Revocation (continued) 
 
           appropriate where no evidence of 
             rehabilitation since conviction for 
             drug law violation..................2330 
           appropriate where respondent has been 
             involved in drug smuggling..........2354 2377 
           appropriate where respondent has been 
             involved in drug trafficking........2355 
           cannot be reduced on appeal, absent 
             reversible error....................2462 
           conviction of marijuana offense.......2303 
           denial of request to make effective date 
             of order retroactive to date unlawful 
             possession established..............2231 
           denial of temporary license not  
             mandatory...........................2318 2329 
           due process, upon conviction of drug 
             violation...........................2203 
           experimental use of narcotics.........2295 
           general...............................2298 
           mandatory after conviction............2201 2208 
           mandatory by regulation...............2201 2202 2377 2381 
                                                 2408 
           not excessive.........................2242 2330 
           required..............................2208 
           statutory authority for...............2208 
           statutory requirement of revocation, if 
             charge found proved.................2201 2330 
 
  9.114  Time limitation 
 
           ALJ's recommendation, effect on waiver  
             of..................................2383 
           general...............................2231 
           may be waived on appeal...............2330 
           not waived where conviction recent 
             and/or no evidence of  
               rehabilitation....................2354 2383 
           waived only where appellant has shown 
             substantial rehabilitation over an 
             extended period.....................2377   2385 
           waived only where appellant has shown 
             substantial rehabilitation over a 
             period equivalent to that required 
             by 46 CFR 5.13......................2381 2383 
           waived where appellant demonstrated 
             rehabilitation for over three years.2338 2350 
 
  9.120  Use 
 
           of cocaine............................2401 2424 2451 
           of marijuana..........................2356 
           of narcotic drugs, insufficient proof  
             of..................................2361 
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10.  MASTER, OFFICERS, SEAMEN 
 
  10.03  Articles 
 
           admissibility of......................2403 
           service under, not necessary as basis 
             for jurisdiction....................2384 
 
  10.07  Chief engineer 
 
           duty of ensure sufficient fuel on  
             board...............................2332 
           duty to report accidents to machinery 
             on OCMI.............................2341 
           duty to report repairs to OCMI........2341 
 
  10.10  Documents 
 
           acting under authority of license.....2249 
           acting under authority of, as basis 
             for jurisdiction....................2356 2371 2373 2384 
                                                 2393 2411 2414 2425 
           altered, use of.......................2346 
           distinguished from licenses...........217 
           establishing jurisdiction for R.S. 4450 
             proceedings.........................2249 
           exceeding scope of....................2335 2360 
           false use of..........................2362 
           fraudulent misrepresentation on 
             application for.....................2361 2408 
           required as a condition of employment 
             as basis for jurisdiction...........2393 2411 
           required as a condition of employment 
             not shown...........................2371 
           required by law or regulation as basis 
             for jurisdiction....................2356 2371 2373 2384 
                                                 2393 2411 2414 2425 
           required by law or regulation not  
             shown...............................2375 
 
  10.17  Licenses 
 
           acting under authority of.............2283 2356 2373 2393 
                                                 2411 2425 
           acting under authority of not defined 
             at 46 CFR 5.01-35...................2283 
           acting under authority of, as basis 
             for jurisdiction....................2442 2448 
           application for renewal, fraud........2205 
           distinguished from documents..........2217 
           endorsements..........................2283 
           exceeding scope.......................2272 2335 2360 
           federally licensed pilot not required.2429 
           fraudulent misrepresentation on 
             application for.....................2433 
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  10.17  Licenses (continued) 
 
           fraudulent misrepresentation, false 
             application for raise in grade......2223 2408 
           operator, acting under authority of 
             where in control of vessels  
               navigation........................2373 
           operator, confers responsibility for 
             vessel control rather than  
               management........................2373 
           operator, subject to charges only for 
             professional activities while directing 
             and controlling the vessel..........2373 
           OUTV, jurisdiction over...............2319 2411 
           pilot endorsement for proper waters 
             required where vessel under actual 
             direction and control...............2335 
           pilot, required for intraport vessel 
             movement............................2360 
           required as a condition of employment 
             as basis for jurisdiction...........2393 2411 
           required as a condition of employment 
             not shown...........................2371 
           required by law or regulation as basis 
             for jurisdiction....................2356 2373 2393 2411 
                                                 2325 2442 
           required by law or regulation 
             not shown...........................2375 
           requirement for, by docking master 
             where in command of towing  
               operation.........................2393 
           requirement for, carriage of 
             passenger for hire..................2356 
           requirement for, vessels engaged in 
             service to the offshore oil industry 
             exempted from.......................2375 
           temporary, ALJ must set forth bases for 
             denial of...........................2343 
           temporary, basis for issuance of......2318 2329 2343 2372 
                                                 2397 2401 2405 2426 
                                                 2439 2440 
           temporary, economic hardship not basis 
             for issuance........................2397 2405 
           temporary, not precluded by conviction 
             for drug offense....................2318 2329 2343 
           temporary, denial of appropriate where 
             appellant found guilty of sexual 
             intercourse with minor passenger....2426 
 
  10.19  Manning 
 
           requirement for licensed operator, vessels 
             engaged in service to the offshore 
             oil industry exempted from..........2375 
           violation of requirements of COI......2392 
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  10.20  Master 
 
           authority to perform duties of shipping 
             commissioner where none available...2328 
           duty to ensure load line not  
             submerged...........................2342 
           duty to ensure proper management and 
             safety of vessel and crew...........2321 2395 
           duty to ensure proper precautions taken 
             in performing hazardous work........2395 
           duty to ensure proper supervision of 
             hazardous work......................2395 
           duty to ensure vessel properly manned.2392 
           duty to keep self informed of 
             hazardous defects...................2321 
           duty to maintain vessel's stability...2316 
           duty to report hazardous condition 
             to OCMI.............................2334 
           duty to use radar in fog..............2359 
           duty owed for safety of vessel;  
             negligence..........................2307 2316 2321 
           inspection laws, duty to comply with..2210  2316 
           misconduct when engaged in using license 
             beyond its scope....................2272 
           misconduct when vessel operates in violation 
             of certificate of inspection........2210 
           negligence when vessel operates in violation 
             of stability letter.................2316 
           navigation, responsibility for........2272 
           notification of grounding as soon as 
             possible............................2261 
           pilot, failure to use.................2272 
           position of vessel, duty to establish.2261 
           radar, use of.........................2277 
           safety of vessel; duty owed by........2307 
           seaworthiness, responsibility for.....2434 
 
  10.27  Merchant mariner's document 
 
           acting under authority of, as basis 
             for jurisdiction....................2371 2384 2414 
           altered, use of.......................2346 
           false, use of.........................2362 
           fraudulent misrepresentation on 
             application for.....................2361 
           required by law or regulation as basis 
             for jurisdiction....................2371 2384 2414 
 
  10.31  Officers, ships 
 
           manning requirements as to officers...2283 
           Chief Engineer, duty defined..........2332 
           Chief Engineer, responsibility to  
             Master..............................2332 
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  10.33  Operator 
 
           acting under authority of license while 
             in control of vessel's navigation...2373 
           distinguished from a master...........2217 
           duty to anticipate and make allowances 
             for the effect of another vessel's  
               wake..............................2409 
           duty to ensure proper lookout posted..2420 2421 
           duty to ensure relief is properly 
             licensed............................2387 
           duty to ensure vessel can safely 
             traverse the planned route..........2379 
           duty to ensure vessel has valid COI...2363 2365 
           duty to ensure vessel is in safe and 
             legal condition when he relinquishes 
             control.............................2387 
           duty to ensure vessel meets legal 
             requirements........................2363 
           duty to establish vessel's position in 
             known hazardous waters..............2373 2416 
           duty to know navigational and 
             maneuvering capabilities of vessel..2367 2370 
           duty to obtain and use available 
             information regarding waterway......2370 2379 2380 2416 
           duty to take measures to counteract 
             the effects of foreseeable currents.2380 
           duty while under direction of pilot...2325 
           license requirement, vessels engaged in 
             service to the offshore oil industry 
             exempted from.......................2375 
           OUTV, jurisdiction over...............2319 2411 
           OUTV may not serve as pilot where 
             pilot required......................2360 
           responsibility for reporting 
             marine casualties...................2445 2447 
           responsibility for safe navigation of 
             tug while undocking vessel at 
             direction of pilot..................2325 
           responsibility for safe navigation of 
             vessel until properly relieved......2319 
           responsibility for vessel control 
             rather than management..............2373 
           subject to charges only for professional 
             activities while directing and 
             controlling the vessel..............2373 
           uninspected towing vessel.............2217 
 
  10.35  Person in charge 
 
           duty to supervise open cargo tanks 
             without flame screens...............2461 
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  10.38  Pilot 
 
           duty to assert authority over assist. 
             tug.................................2457 
           duty to know vessel's height and 
             available clearances................2368 
           duty to obtain and use available 
             information regarding waterway......2378 
           endorsement for proper waters  
             required............................2448 
           endorsement for proper waters required 
             where vessel under actual direction 
             and control.........................2335 
           operating vessel while intoxicated....2454 
           OUTV may not serve as.................2360 
           required for intraport vessel  
             movement............................2360 
           state, jurisdiction over where acting 
             under authority of federal license..2393 2442 
 
  10.40  Punishment 
 
           mitigated due to 30 years spotless  
             record..............................2272 
           not excessive nor abuse of discretion.2257 
           severity of ALJ order.................2268 
 
  10.70  Seamen 
 
           sexual harassment.....................2327 
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11.   NAVIGATION 
 
  11.03  Allision 
 
           in fog................................2419 
           presumption of negligence arising  
             from................................2325 2366 2367 2368 
                                                 2370 2373 2379 2402 
                                                 2415 2418 2419 2457 
           with bridge...........................2368 2379 2380 2402 
                                                 2415 
           with buoy.............................2325 2425 
           with lock guidewall...................2366 
           with moored vessel....................2335 2367 2419 
           with mooring cell.....................2418 
           with pier.............................2370 
           with rocks............................2373 
 
  11.09  Burden vessel 
 
           failure to take early action to avoid 
             collision...........................2358 2369 2400 
 
  11.14  Certificate of inspection 
 
           carriage of passengers without........2363 2365 
           violation of manning requirements.....2392 
 
  11.15  Channel 
 
           grounding outside of..................2382 
           operation outside of, as negligence...2378 
           operation with draft exceeding 
             depth of............................2416 
 
  11.15.5 Charter parties 
 
          bareboat charter not found where parties 
            did not treat as such................2363 
           nature of, a question of fact.........2363 
           nature of, to be interpreted in light 
             of the surrounding circumstances and 
             manner in which treated by parties..2363 
 
  11.16  Collision 
 
           action to avoid collisions............2296 
           aids to navigation....................2288 2325 
           bridge................................2264 
           contributory fault....................2296 
           crossing situation....................2218 
           currents, effect of...................2272 
           danger signal, failure to sound.......2276 
           effect of current on vessels..........2272 
           factor applicable to determining negligence 
             as to speed.........................2294 
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  11.16   Collision (continued) 
 
            failure to maintain proper lookout...2270 2319 2358 2390 
                                                 2414 2421 
            failure to navigate with due caution 
              resulting in.......................2358 2359 2378 2411 
                                                 2412 
            failure to take early action to  
              avoid..............................2358 2369 2400 
            failure to maintain control by allowing 
              vessel to sheer into another's  
                path.............................2396 
            failure to sound whistle signals.....2270 
            fog..................................2277 
            fog, ability to stop.................2277 
            fog, application of one half the distance 
              rule...............................2277 
            fog signal, reduction o speed upon  
              hearing............................2296 
            in extremis discusses................2358 2359 
            in fog...............................2359 2390 
            negligence, presumption of...........2244 
            presumption resulting from...........2288 
            radar plot...........................2277 
            radar, use in fog....................2277 
            rules, departure from................2218 
            safe speed, determination of.........2296 2294 
            special circumstances................2218 
            stationary beacon....................2244 
            stationary object....................2264 2272 
            while overtaking.....................2337 2386 
            with berth...........................2272 
            with recreational boat...............2278 
 
  11.15   Channel 
 
            evidence for failure to maintain vessel 
              control............................2244 
            grounding............................2259 
 
  11.17   Crossing situation 
 
            contrary to rules of road............2218 
 
  11.18   Custom 
 
            existence of, as defense.............2261 
            not necessarily sufficient as standard 
              of care............................2332 2366 2416 
 
  11.21   Danger signal 
 
            failure to sound; effect on  
              liability..........................2276 
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  11.31  Fog 
 
           allision in...........................2419 
           collision in..........................2359 2390 
           failure to navigate with caution in...2359 
           failure to proceed at safe speed in...2390 
           failure to take way off where vessel 
             ahead of............................2359 
           failure to use radar in...............2359 
           failure to verify heading.............2216 
           fog signal, reduction of speed upon  
             hearing.............................2296 
           radar, use of.........................2214 2277 
 
  11.32  Grounding 
 
           evidence of depth not required........2266 
           exact location not necessary for proof  
             of..................................2302 
           failure to navigate with due caution 
             resulting in........................2399 2404 2409 
           failure to ascertain vessel position over 
             extended period.....................2258 
           failure to take adequate precautions under 
             existing conditions.................2266 
           improper watch........................2292 
           incorrectly plotting vessel position..2258 
           manning requirements violated.........2292 
           negligence, presumption of............2244 
           on charted shoal......................2393 
           operation with draft exceeding channel 
             depth...............................2416 
           outside channel.......................2382 
           presumption of negligence arising  
             from................................2382 2404 2409 2416 
           relief by mate did not absolve  
             liability...........................2258 
           unlicensed deckhand steering, allowed by 
             operator............................2292 
 
  11.53  Lookout 
 
           adequacy of, a question of fact.......2319 2390 2414 2421 
           adequacy of, where operator acting as.2420 
           failure to maintain...................2319 2358 2390 2414 
                                                 2421 
           maintain, as meaning to ensure that 
             proper lookout posted...............2421 
 
  11.54  Loss of power 
 
           as a "hazardous condition" for purposes 
             of 33 CFR 161.3.....................2334 
           due to lack of fuel...................2332 
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  11.54.5 Manning 
 
           requirement for licensed operator, 
             vessels engaged in service to 
             the offshore oil industry exempted 
             from................................2375 
           violation of requirements of COI......2392 
 
  11.55  Marine casualty 
 
           reports required......................2261 
 
  11.56  Meeting situation 
 
           failure to turn to starboard in.......2412 
 
  11.62  Navigation 
 
           current...............................2272 
           duty to use all available means of....2214 
           failure to establish position.........2214 2267 
           failure to keep clear.................2272 
           grounding, prima facie case...........2211 2282 
           position, failure to ascertain........2304 
           watch, failure to supervise...........2304 
 
  11.65  Navigation, rules of 
 
           crossing situation....................2218 
           custom, inapplicable despite absence of 
             provision in Rules of Road for display 
             of navigational lights on barges 
             maneuvered in fleeting areas........2248 
           danger signal under Inland Rules......2276 
           departure from rules..................2218 
           duty of overtaking vessel.............2192 
           failure to establish vessel's position's in 
             known hazardous waters..............2373 
           failure to exercise due caution.......2358 2359 2378 2399 
                                                 2404 2409 2411 2412 
           failure to maintain control by allowing 
             vessel to sheer into another's path.2396 
           failure to make course changes large 
             enough to be readily apparent.......2359 
           failure to take early action to 
             avoid collision.....................2358 2369 2400 
           interpretation of navigation rules....2296 
           passing agreement, failure to  
             establish...........................2192 
           reduced speed in fog..................2296 
           safe speed............................2296 
           signals in fog........................2296 
           speed excessive for conditions........2359 2390 
           special circumstances.................2218 
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  11.65  Navigation rules (Continued) 
 
           Rule 5 (lookout), legislative history 
             discussed...........................2420 
           violation of, as misconduct...........2358 2386 
           violation of, as negligence...........2358 2359 2369 2386 
                                                 2400 
 
  11.67  Overtaking situation 
 
           collision while in....................2337 2386 
           duty to keep clear of overtaken 
             vessel..............................2337 2386 
           duty to keep clear of overtaken 
             vessel not absolute.................2337 2386 
           gross mismanagement of overtaken 
             vessel as a defense to failure to 
             keep clear..........................2337 2386 
           overtaking without permission not 
             necessarily negligent...............2337 
           when passing signal unanswered........2192 
 
  11.67.5 Passengers 
 
           carriage of, while intoxicated........2356 2406 
           carriage of, without valid COI........2363  2365 
           distinguished from those in service 
             of vessel...........................2339 
           failure to exclude from pilothouse....2359 
           failure to provide with emergency 
             procedures..........................2365 
           for hire, profit need not be made.....2356 
           for hire, sufficient that some 
             consideration provided..............2356 
           for hire, wrongful carriage of on 
             foreign built vessel................2339 
           molestation of........................2356 
           requirement for license for carriage  
             of..................................2356 
           wrongful carriage of, as occurring as 
             soon as passengers embarked.........2363 
 
  11.71  Plimsol mark 
 
           submerged, insufficient proof of......2342 
 
  11.74  Pilots 
 
           duty to know vessel's height and 
             available clearances................2368 
           duty to obtain and use available 
             information regarding waterway......2378 
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  11.74  Pilots (continued) 
 
           endorsement for proper waters required 
             where vessel under actual direction 
             and control.........................2335 
           exceeding scope of license............2335 
           knowledge of local waters.............2455 
           lack of...............................2272 
           OUTV may not serve as.................2360 
           required for lintraport vessel 
             movement............................2360 
           state, jurisdiction over where acting 
             under authority of federal license..2393 
 
  11.78  Radar 
 
           as substitute for lookout.............2214 
           failure to plot radar information.....2359 
           failure to use, in fog................2359 
           failure to use, to establish vessels 
             position in known hazardous waters..2373 
           fog, use in...........................2277 
           grounding due to dependence on........2214 
           position not ascertained..............2214 
 
  11.78.5 Radio 
 
          bridge to bridge, failure to use.......2359 
 
  11.81  Risk of collision 
 
           exists despite ability of burdened 
             vessel to stop short of collision...2369 
           exists where relative bearing remains 
             constant............................2369 
 
  11.82  Seaworthiness 
 
           failure to ensure.....................2321 
           operation with one engine inoperative.2340 2365 
 
  11.83  Sheer 
 
           failure to maintain control by allowing 
             vessel sheer into anothers path.....2396 
           presumption of negligence arising  
             from................................2396 
 
  11.84  Special circumstances 
 
           applicability of rule.................2218 
           held not applicable...................2218 
           in extremis discussed.................2358 2359 
           in extremis inapplicable where peril 
             of own making.......................2358 2359 
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  11.88  Speed 
 
           case-by-case determination as to safety  
             of..................................2294 
           excessive for conditions..............2359  2390 
           factor applicable to determining  
             negligence..........................2294 
           failure to take way off where vessel 
             ahead in fog........................2359 
 
  11.90.5 Stability 
 
           failure to comply with stability  
             letter..............................2316 
           failure to maintain...................2316 
           load line submerged, insufficient 
             proof of............................2342 
 
  11.92  State pilot 
 
           condition of employment test..........2224 
           jurisdiction over, where acting under 
             authority of federal license........2393 
           Soriano v. U.S., discussed............2224 
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12.  ADMINISTRATIVE LAW JUDGES 
 
  12.01  Administrative law judge 
 
           acceptance of only part of evidence from 
             any witness proper..................2239 
           application of common knowledge  
             permissible.........................2233 
           ascertainment of prior record.........2279 
           attempt by ALJ to foreclose presentation 
             of evidence.........................2284 
           authority to question witnesses.......2321 
           consideration of entire disciplinary record 
             appropriate.........................2240 
           duty to resolve conflicts between witnesses' 
             testimony...........................2239 
           duty to rule on proposed findings 
             and conclusions.....................2444 
           erroneous interpretation of  
             regulation..........................2318 
           evidence, experiences of ALJ may be 
           evidence, credibility of determined 
             by ALJ..............................2427 
             considered in evaluating............2334 
           evidence, duty to evaluate............2278 2327 2333 2340 
                                                 2341 2344 2347 2353 
                                                 2356 2357 2365 2378 
                                                 2380 2382 2384 2386 
                                                 2390 2393 2395 2398 
                                                 2403 2404 2419 2423 
                                                 2424 2427 2431 
           evidence, credibility of determined 
             by ALJ..............................2427 
           evidence in aggravation, may only 
             consider what if allowed by  
               regulation........................2454 
           findings upheld unless either arbitrary 
             and capricious or clearly erroneous.2427 
           improper ex parte discussions prior 
             to hearing..........................R 15 
           improper pre-trial conference.........R 15 
           may only consider matters lin the record 
             in deciding a proper sanction.......R 16 
           no authority to disbar an attorney from 
             representing a respondent...........R 16 
           order exclusively within discretion...2331 2344 2352 2362 
                                                 2366 2367 2378 2379 
                                                 2409 2414 2422 2423 
                                                 2427 2455 
           not required to advise respondent as to 
             how to prepare defense..............2327 
           not required to provide professional 
             counsel.............................2327 
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  12.01  Administrative Law Judge  (continued) 
 
           order exclusively within discretion  
             of..................................2445 2456 
           penalty more severe to "impress"  
             employer............................2210 
           questioning of witnesses by, allowed..2321 2376 
           recommendation of, effect on waiver 
             of waiting period...................2383 
           record, duty to exclude irrelevant 
             and immaterial facts................2333 
           scale of average orders for 
             guidance only.......................2331 2340 2344 2352 
                                                 2362 2363 2391 2406 
                                                 2409 2414 2423 
           severity of order as within discretion  
             of..................................2234 
 
  12.29  Credibility 
 
           ALJ determination upheld, unless clearly 
             erroneous...........................2196 2230 2264 2427 
           ALJ determination upheld, unless clearly 
             erroneous or arbitrary and  
               capricious........................2227 2237 
           based on substantial evidence.........2282 2183 
           based on substantial. reliable and probative 
             evidence............................2233 
           determined by ALJ rejected............2220 2427 
           determined by ALJ.....................2327 2331 2333 2340 
                                                 2341 2344 2347 2353 
                                                 2356 2357 2365 2378 
                                                 2380 2382 2384 2386 
                                                 2390 2393 2395 2398 
                                                 2403 2404 2423 2424 
                                                 2449 2450 2451 2452 
           experiences of the ALJ may be 
             considered in determining...........2334 
 
  12.30  Decisions 
 
           basis for.............................2185 
           bias or prejudice must be affirmatively 
             shown...............................2279 
           determination of sanction prior to  
             hearing.............................R 15 
           grounds for denial of documents, failure to 
             provide.............................2311 2310 2315 
           improper ex parte discussions prior 
             to hearing..........................R 15 
           improper influence on investagating 
             officer.............................R 15 
           prejudice of ALJ......................2279 
           unauthorized pre-trial conference.....R 15 
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  12.40  Disqualify administrative law judge 
 
           ALJ required to rule on refusal  
             motion..............................R 16 
           ALJ required to support ruling on the 
             record..............................R 15 
           appellant allowed to support refusal 
             motion with evidence................R 16 
           bias by ALJ not shown.................2365 
           bias, not shown only by "emotional"  
             opinion.............................2299 
           coercion by ALJ not shown.............2320 
           collusion with IO not shown...........2320 
           "emotional" opinion, not showing of  
              bias...............................2299 
           failure to state basis for denial of  
             motion..............................2232 
           improper contact with Coast Guard.....2232 
           motion required at hearing............2462 
           right to develop evidence disqualifying  
             ALJ.................................2232 
 
  2.45   Appeals requiring remand 
 
           failure to rule upon proposed findings 
             of facts............................2437 2446 
           failure to rule upon proposed 
             conclusions of law..................2437 2446 
           insufficiency of record...............2437 2446 
 
  12.50  Findings 
 
           basis for, need to provide............2310 2311 
           grounds for, need to provide..........2310 
           not to be in opinion..................2275 
           not upheld if inadequate evidentiary  
             basis...............................2275 
           not upheld where not supported by 
             substantial evidence................2337 2342 2349 2361 
                                                 2364 2417 2461 
           upheld unless inherently incredible...2431 2331 2333 2344 
                                                 2353 2356 2357 2365 
                                                 2380 2382 2384 2390 
                                                 2393 2395 2396 2403 
                                                 2404 2423 2424 2457 
           upheld unless either arbitrary and 
             capricious or clearly erroneous.....2327 2332 2334 2378 
                                                 2395 2327 2380 2424 
                                                 2427 
           upheld unless unreasonable............2340 2341 2347 2352 
                                                 2402 
           upheld unless unsupported.............2386 2398 2410 2414 
                                                 2424 2455 2457 
 
  12.51  Proposed findings of fact and conclusions of Law 
 
           failure of ALJ to rule on as error....2444 2446 
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  12.60  Modification of order 
 
           not modified unless obviously  
             excessive...........................2452 
 
  12.78  Opinion 
 
           grounds for, need to provide..........2310 2311 2315 
           improper use of findings therein......2275 
           safety regulation interpreted broadly.2274 
 
  12.80  Modification of order 
 
           ALJ order issued not in compliance with 
             regulations.........................2273 
           economic hardship of suspension/revocation 
             not grounds for.....................2323 2345 2346 2387 
           family situation as ground for........2193 
           hardship insufficient grounds for.....2217 
           improper purpose in imposition of order 
             not shown...........................2367 
           modified where unproven charges served 
             as basis for order..................2388 
           not modified absent special 
             circumstances.......................2344 2352 2366 2378 
                                                 2379 
           not modified unless obviously 
             excessive...........................2331 2345 2391 2422 
                                                 2423 2445 2455 2456 
           revocating appropriate where extensive 
             record of intoxication while sailing 
             makes appellant a threat to safety 
             at sea..............................2427 
           revocation after conviction for a drug 
             law violation may be vacated at the 
             discretion of the Commandant........2330 2338 2348 
           revocation after conviction for drug 
             law violation vacated where offense 
             minor and charges brought prior to 
             enactment of 46 USC 7704............2388 
           revocation for inadequate vision 
             vacated where vision requirements 
             subsequently waived.................2336 
           revocation for mental incompetence 
             vacated where proof insufficient....2417 
           revocation mandatory under 46 USC 7704 
             after conviction for drug law 
             violation...........................2377 2381 2408 2435 
                                                 2459 2462 
           severity of order may not be increased 
             on appeal...........................2371 
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  12.80  Modification of order (continued) 
 
           unblemished record as grounds for.....2193 
           upon dismissal of one or more 
             specifications......................2464 
 
  12.85  Prior disciplinary record 
 
           effect of, on issuance of temporary 
             license/document....................2318 2329 2372 2397 
                                                 2405 
           evidence of, admissible to rebut claims 
             of lack of knowledge, intent, etc...2384 
           use of, by ALJ........................2219 
 
  12.90  Revocation 
 
           ALJ must order, after conviction for drug 
             law violation.......................2330 2338 2348 2350 
                                                 2377 2381 2388 2408 
                                                 2428 2435 2459 2462 
           appropriate where conduct endangered 
             passengers..........................2450 
           appropriate where extensive record of 
             intoxication while sailing makes 
             appellant a threat to safety at sea.2427 
           appropriate for assault with dangerous 
             weapon..............................2331 2463 
           appropriate for use of altered 
             document............................2346 
           appropriate in most cases after 
             conviction for drug law violation...2354 
           appropriate where, due to intoxication, 
             respondent seriously endangered 
             his passengers......................2406 
           appropriate where evidence of 
             rehabilitation since conviction for 
             drug law violation does not 
             thoroughly cover present activities.2338 
           appropriate where no evidence of 
             rehabilitation since conviction for 
             drug law violation..................2330 
           appropriate where respondent has been 
             involved in drug smuggling..........2354 2377 
           appropriate where respondent has been 
             involved in drug trafficking........2355 
           denial of request to make effective date 
             of order............................2231 
           mandatory under 46 USC 7704 after 
             conviction for drug law violation...2377 2381 2408 
           ordinarily warranted by use of false 
             seamans document....................2362 
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  12.90  Revocation (continued) 
 
           retroactive to date unlawful possession 
             established.........................2231 
 
  12.95  Temporary license/document 
 
           appropriate where respondent poses no 
             hazard and has no prior record......2329 
           bases for issuance of.................2318 2329 2343 2372 
                                                 2397 2401 2405 2452 
           denial, appropriate where appellant 
             has history of confrontation........2452 
           denial of, ALJ must set forth bases  
             for.................................2343 
           denial of, appropriate where respondent 
             has prior record of similar 
             hazardous offenses..................2372 
           denial of, appropriate where respondent 
             was in possession of drugs aboard 
             ship................................2405 
           denial of, appropriate where respondent 
             was in possession of drugs and 
             dangerous weapons aboard ship.......2397 
           denial of, improper grounds for not 
             shown...............................2372 
           denial of, upheld unless unreasonable.2401 2405 
           economic hardship not basis for  
             issuance............................2397 2405 
           not precluded by conviction for drug 
             offense.............................2318 2329 2343 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
                                     17-94                           CH-3 



  13.01  Abbreviated decisions 
 
           narcotics statute.....................2208 
 
  13.04  Administrative law judge 
 
           bias by, not shown....................2320 
           coercion by, not shown................2320 
           collusion with I.O. not shown.........2320 
           denial of temporary license/document 
             upheld unless unreasonable..........2401 2405 
           findings not upheld where not supported 
             by substantial evidence.............2337 2342 2349 2361 
                                                 2364 2417 2461 
           findings upheld unless inherently 
             incredible..........................2331 2333 2344 2363 
                                                 2356 2357 2365 2380 
                                                 2382 2384 2390 2393 
                                                 2395 2396 2403 2404 
                                                 2423 2424 
           findings upheld unless unreasonable...2340 2341 2347 2352 
                                                 2402 
           findings upheld unless unsupported....2386 2398 2410 2414 
                                                 2424 2455 
           improper grounds for denial of temporary 
             license/document not shown..........2372 
           improper purpose in imposition of order 
             not shown...........................2367 
           order not modified absent special 
             circumstances.......................2344 2352 2366 2378 

           order not modified unless obviously 

                                                 2423 2455 2456 2463 
 
  13.10  Appeals 
 
           action by Commandant where accused not 
             represented by counsel on appeal....2271 
           ALJ erroneous interpretation of  
             regulation..........................2318 

             improvidently made..................2462 

                                                 2379 

             excessive...........................2331 2345 2391 2422 

           answer of no contest will not be 
             contravened on appeal unless 

           APA authority for de novo review......2275 
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  13.10  Appeals (Continued) 
 
           appellant's lack of education prevented 
             adequate self representation; 
             not grounds for.....................2327 
           argument not proper on appeal.........2314 
           Commandant discretion on appeal to  
             modify..............................2303 
           defense not raised at hearing will not 
             be considered on appeal.............2345 2458 2460 2462 
           dismissal without prejudice may not 
             be appealed from....................2351 
           economic hardship of denial of 
             temporary license/document not 
             grounds for.........................2397 2405 
           evidence plea may not be contravened  
             on..................................2340 2347 2360 
           findings upheld unless either arbitrary 
             and capricious or clearly erroneous.2427 
           findings affirmed.....................2208 
           grounds for...........................2238 
           guilty plea may not be contravened on.2362 2376 
           interlocutory, not allowed............2351 
           issue not raised at hearing will not 
             be considered on appeal.............2458 2460 
           issue may not be raised for first 
             time on appeal......................2376 2384 2385 2417 
                                                 2422 2462 2463 
           investigating officer, experience/judgment 
             of, not proper subject for..........2309 
           limited to evidence at hearing........2309 
           provident answer/guilty plea may not 
             be contravened on...................2458 
           record, unavailability of, necessitates 
             dismissal on appeal.................2394 2399 

             not be raised for first time on 
           reopening hearing, grounds for, may 

             appeal..............................2339 
           reopening hearing, grounds for not 
             present.............................2339 2357 2385 
           record must not have omissions of 
           substantial nature....................2276 
           reducing severity of ALJ's order......2272 
           requirement of complete record........2276 
           statement not introduced at hearing 
             not considered on appeal............2360 
           substantial omissions from precludes 
             meaningful review and necessitates 
           dismissal on appeal...................2453 
             timely where delayed by hurricane...2343 
           testimony, offer of one on appeal not 
             appropriate.........................2314 
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  13.10  Appeals (Continued) 
 
           timeliness............................2240 
           timely on denial to reopen............2240 
           untimely where made after prescribed 
             filing period.......................2409 
           unsupported allegations insufficient..2279 
           wisdom of tactical decisions by counsel 
             insufficient........................2238 
 
  13.30  Clemency 
 
           administrative clemency...............2207 
           ALJ's recommendation, effect on 
             waiver of waiting period............2383 
           record must contain information 
             regarding appropriateness of 
             revocation..........................2348 
           revocating after conviction for drug 
             law violation may be vacated at the 
             discretion of the Commandant........2330 2338 2348 
           revocation after conviction for drug 
             law violation vacated where offense 
             minor and charges brought prior to 
             enactment of 46 USC 7704............2388 
           revocation mandatory under 46 USC 7704 
             after conviction for drug law 
             violation...........................2377 2381 2408 2435 
                                                 2459 2462 
           waiting period for new license/document 
             may be waived on appeal.............2330 
           waiting period for new license/document 
             not waived where conviction recent 
             and/or no evidence of  
               rehabilitation....................2354 2383 
           waiting period for new license/document 

             substantial rehabilitation over an 

             waived only where appellant has shown 

             waived only where appellant has shown 

             extended period.....................2377 2385 
           waiting period for new license/document 

             substantial rehabilitation for a 
             period equivalent to that required 
             by 46 CFR 5.13......................2381 2383 
           waiting period for new license/document 
             waived where appellant demonstrated 
             rehabilitation for over three years.2338 2350 
           waiting period for new license/document 
            waiver requests should be made to 
            Clemency Review Board................2435 
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  13.30  Clemency (Continued) 
 
           waiver of three-year waiting period no 
             longer considered as part of 
             suspension and revocation appeal 
             process.............................2428 
 
  13.40  Equal Access to Justice Act 
 
           review of proceedings required........2300 
           substantial justification, where government 
             not liable for fees.................2312 
 
  13.50  Grounds for appeal 
 
           collateral attack on conviction; no  
             grounds.............................2322 
           conviction in state court annulled....2208 
           dismissal without prejudice as not....2351 
           economic hardship of denial of 
             temporary license/document as not...2397 2405 
           economic hardship of suspension/ 
             revocation as not...................2323 2345 2346 2387 
           failure to provide basis for denial...2310 2311 2315 
           probation, completion of not justification 
           for reopening hearing.................2301 
 
  13.60  Modification of ALJ's order 
 
           appropriateness of....................2308 2464 
           as excessive..........................2206 
           discretion of Commandant to...........2303 
           economic hardship of suspension/ 
             revocation not grounds for..........2323 2345 2346 2387 
           excessive penalty given for assault and 
             battery.............................2314 
           failure to take action against others, not 
             basis for...........................2308 

             order now shown.....................2367 
           improper purpose in imposition of 

           insufficient record on appeal.........2276 
           lenient nature referred to............2308 
           mitigated due to 30 year spotless  
             record..............................2272 
           modified on appeal....................2193 2272 
           modified where unproven charges 
             served as basis for order...........2388 
           not modified absent special 
             circumstances.......................2344 2352 2366 2378 
                                                 2379 
           not modified unless obviously 
             excessive...........................2331 2345 2391 2422 
                                                 2423 2455 2456 2463 
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  13.60   Modification of ALJ's order (Continued) 
 
            not showing it is obviously  
              excessive..........................2215 
            not disturbed unless arbitrary or 
              capricious.........................2237 
            not disturbed when appropriate.......2243 2290 
            not excessive when beyond average  
              orders.............................2313 
            not excessive where potential for personal 
              injury and property damage  
                excessive........................2236 
            order based on state criminal conviction 
              subsequently set aside.............2285 
            propriety of, ALJ discretion.........2313 
            revocation after conviction for drug law 
              violation may be vacated at the 
              discretion of the Commandant.......2330 2338 2348 
            revocation after conviction for drug 
              law violation vacated where offense 
              minor and charges brought prior to 
              enactment of 46 USC 7704...........2388 
            revocation appropriate where extensive 
              record of intoxication while sailing 
              makes appellant a threat to safety 
              at sea.............................2427 
            revocation for inadequate vision 
              vacated where vision requirements 
            revocation for mental incompetence 
            revocation mandatory in proceeding 
              under 46 USC 7704 for conviction of 
              dangerous drug law violation.......2462 
            revocation mandatory under 46 USC 7704 
              after conviction for drug law 
              violation..........................2377 2381 2408 
            revocation too severe where no evidence of 
              continuing threat..................2289 
            vacated where proof insufficient.....2417 
              subsequently waived................2336 
            severity of order may not be 
              increased on appeal................2371 
            specification proved in part.........2229 
            suspension not in accordance with 
              regulations........................2273 
            upon dismissal of one or more 
              specifications.....................2464 
            where influenced by prejudicial statement 
              of Investigating Officer...........2228 
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  13.90   Review 
 
            of proceedings; Equal Access to Justice Act 2300 
            record, unavailability of necessitates 
              dismissal on appeal................2394 2399 
            substantial omissions from record 
              precludes meaningful review and 
              necessitates dismissal on appeal...2453 
 
  13.99   Revocation 
 
            ALJ must order, after conviction 
              for drug law violation.............2335 
            ALJ must order, after conviction for 
              drug law violation.................2330 2338 2348 2350 
                                                 2377 2381 2388 2408 
                                                 2428 
            appropriate for assault with 
              dangerous weapon..................2331 2463 
            appropriate for use of altered 
              document..........................2346 
            appropriate where extensive record of 
              intoxication while sailing makes 
              appellant a threat to safety at  
                sea..............................2427 
            appropriate in most cases after 
              conviction for drug law violation..2354 
            appropriate where, due to intoxication, 
              respondent seriously endangered 
              his passengers.....................2406 
            appropriate where evidence of 
              rehabilitation since conviction for 
              drug law violation does not 
              thoroughly cover present  
                activities.......................2338 
            appropriate where no evidence of 
              rehabilitation since conviction for 
              drug law violation.................2330 
            appropriate where respondent has been 
              involved in drug smuggling.........2354 2377 
            appropriate where respondent has been 
              involved in drug trafficking.......2355 
            appropriateness of...................2291 
            experimental use of narcotics........2295 
            for assault and battery, appropriateness of 
              order..............................2213 2331 
            for assault, appropriateness of......2291 
            mandatory under 46 USC 7704 after 
              conviction for drug law violation..2377 2381 2408 2462 
            ordinarily warranted by use of false 
              seamans document...................2362 
            too severe where no evidence of continuing 
              threat.............................2289 
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  13.100  Temporary license/document 
 
            appropriate where respondent poses no 
              hazard and has no prior record.....2329 
            basis for issuance of................2318 2329 2343 2372 
                                                 2397 2401 2405 
            denial of, ALJ must set forth bases 
              for................................2343 
            denial of, appropriate where respondent 
              has prior record of similar 
              hazardous offenses.................2372 
            denial of, appropriate where respondent 
              was in possession of drugs aboard  
                ship.............................2405 
            denial of, appropriate where respondent 
              was in possession of drugs and 
              dangerous weapons aboard ship......2397 
            denial of, improper grounds for not 
              shown..............................2372 
            denial of, upheld unless  
              unreasonable.......................2401 2405 
            drug offense.........................2318 2329 2343 
            economic hardship not basis for 
              issuance...........................2397 2405 
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