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NINTH DISTRICT INSTRUCTION 16201.1

Subj:
CRIMINAL ENFORCEMENT OF ENVIRONMENTAL LAWS

Ref:
(a) Criminal Enforcement of Environmental Laws, COMDTINST M16201.1

(b) CG/EPA MOU concerning Enforcement of the Clean Water Act, as amended by OPA 90, of 23 Mar 93

(c) Ninth District Operational Performance and Results Plan, D9INST 5225.1A

(d) 
Investigative Assistance, COMDTINST 5520.5D




1. PURPOSE.  This instruction provides guidance for Ninth District units encountering potential criminal violations of federal environmental law.  It supplements reference (a), which provides a comprehensive overview of environmental crime enforcement policy, including elements of environmental crimes, investigation techniques, evidence collection, and command responsibilities and relationships.

2. ACTION.  Captains of the port/officers in charge marine inspection (COTP/OCMI) shall ensure that units and persons under their command are familiar with, and comply with, the guidance both in this instruction and in reference (a).  All Ninth District personnel, whether assigned to a marine safety unit or an operational unit, flying an aircraft, operating a vessel, or inspecting a regulated entity, shall keep a vigilant watch for potential criminal violations of our country’s environmental laws and shall report any suspicious activity to the COTP.

3. DIRECTIVES AFFECTED.  None.

4. BACKGROUND.  The Coast Guard is responsible for enforcement of federal law in and along the navigable waters of the United States.  Many of these laws are designed to protect the marine environment from pollution.  While the Coast Guard shares concurrent jurisdiction with other federal agencies in investigating violations of these laws, reference (b) designates the Coast Guard as the lead federal agency for the initial investigation of pollution incidents that occur in the coastal zone.  These investigations must be completed in a manner that protects all available enforcement options—including administrative, civil, and criminal enforcement if warranted.  As noted in reference (c), criminal sanctions (along with accompanying press coverage) serve as a particularly effective deterrent against other would-be polluters.  Accordingly, COTP/OCMIs must both prepare their units to handle investigations of possible criminal conduct and create the expectation within the marine community that the Coast Guard will pursue criminal prosecutions when warranted.

5. PROCEDURE.  Each case develops with unique facts and circumstances that require a flexible approach to case management.  But for quickly developing cases, especially those in which a COTP/OCMI is responsible for both a major cleanup operation and an investigation into possible criminal behavior, decisions need to be made quickly, and it is important to have an outline of procedures in place beforehand.  An outline of those procedures is provided here and in enclosure (1) in flow chart form.

a.
Initial Investigation.  When a pollution incident occurs in the coastal zone, the cognizant marine safety office must be notified as soon as possible.  The COTP/OCMI will normally dispatch appropriate personnel to conduct the various marine safety-oriented investigations required by regulation.  In addition to other program guidance, unit investigators should be trained in, and attentive to, guidelines relating to environmental crimes analysis contained in section 1-E-3 of reference (a).  If the COTP/OCMI decides that the case warrants a determination of whether criminal behavior has occurred, he or she should contact the Ninth District Command Center to relay an initial brief to CCGDNINE (m) and (dl) and the Coast Guard Investigative Service (CGIS) special agent in charge (SAC).  If the facts warrant escalation of the case to a higher level, CCGDNINE (dl) and CGIS will normally dispatch personnel to the scene to assist in the preliminary inquiry.  In accordance with reference (d), once CGIS assistance is requested, the COTP/OCMI must write a letter of predication to the CGIS SAC (see enclosure (2)).

b.
Referral to U.S. Attorney.  After a preliminary inquiry of the case, the COTP/OCMI, the CCGDNINE (dl) representative, and the CGIS agent assigned will brief CCGDNINE (m), (dl), and the CGIS SAC, offering a recommendation on whether the district commander should contact the U.S. Attorney.  In cases where such action appears warranted, CCGDNINE (m), (dl), and (o), along with the CGIS SAC, will brief CCGDNINE (d).  If the district commander decides to refer the case to the U.S. Attorney, CCGDNINE (dl), working with the CGIS SAC, will act as the district commander’s liaison and will brief the U.S. Attorney on the case.  At that point, the U.S. Attorney will decide whether to take the case, continue gathering facts, or not take the case.

c.
Post Referral.  After referral of the case, the U.S. Attorney will take the lead in directing case development and deciding which agencies will participate in the investigation and the nature of that participation.  CCGDNINE (dl) will coordinate with the U.S. Attorney and the CGIS SAC.  Coast Guard unit personnel will assist as directed until the case is completed.  COTP/OCMIs and (dl) shall work together to minimize the risk that subsequent action by the Coast Guard interferes with or compromises the criminal case.  COTP/OCMIs shall ensure that:

(1)
No further Coast Guard administrative actions (e.g., civil penalties, suspension and revocation proceedings, public affairs releases, etc.) are taken on the case without consulting CCGDNINE (dl).

(2)
Unit personnel do not comment on the status of a criminal investigation and that all such inquiries are directed to (dl).

(3)
Unit criminal case workers cease communicating facts and circumstances relevant to the case to unit civil/administrative investigators.  (See section 2-D of reference (a) for amplifying information on the transfer of evidence between civil and criminal investigators.)

(4)
Unit records are kept accurate and up-to-date.  Because criminal environmental cases can take years to fully adjudicate, units should consider designating a case historian to track and file all unit records related to potential criminal cases.  (See section 2-C-1-c of reference (a) for additional guidance.)

6. UNIT PREPAREDNESS.  Because potential criminal cases are relatively rare, COTP/OCMIs must be vigilant in ensuring that their units are fully prepared to handle these cases when they do occur.  In preparing to assume the lead in investigating potential criminal environmental cases, COTP/OCMIs should develop active unit programs to:

a.
Ensure environmental crime is perceived as a regional risk by unit personnel.

b.
Ensure environmental crime investigation efforts are aligned with reference (c) and incorporated into unit business plans.

c.
Train appropriate personnel and ensure their familiarity with references (a) through (c).

d.
Enhance relationships between the Coast Guard and other area law enforcement entities (DOJ, EPA, states, etc.).  For example, marine safety personnel may consider participating with district legal and CGIS representatives in regional environmental task force activities or conducting meetings with U.S. Attorneys and other agencies to discuss multi-agency investigative responsibilities during major pollution incidents.  While partnering with other law enforcement entities, marine safety personnel must avoid committing the Coast Guard to participation in criminal investigations, either solely or in connection with other agencies, without district consultation as outlined in paragraph (5) above.

e.
Educate the marine industry on the Coast Guard’s leadership role in enforcing environmental law including the full range of enforcement options.

f.
Improve the collection and use of available data to identify and target repeat offenders.

g.
Partner with Group, Station, and Auxiliary units as appropriate to maximize ability to identify potential illegal dumping occurring within the Ninth District boundaries.

7.
POINT OF CONTACT.  CCGDNINE (mro), as the Marine Environmental Response (MER) program manager, is the primary contact for questions from subordinate units related to the criminal enforcement of environmental laws.  CCGDNINE (mro) will coordinate as necessary with all other district staff elements and CGIS in supporting any requests for field assistance.



JAMES D. HULL
Encl:
(1) 
Environmental Crimes Flow Chart

(2) 
Sample Letter of Predication
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NON-STANDARD DISTRIBUTION:
* B:a COMDT (G-LMI)


* B:c  CCGDNINE Divisions, Branches & Staff Components
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