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By now most of us have probably either gone to the movie theater or have rented “The Guardian” movie.  You probably got a large tub of popcorn, a super-sized drink and settled into your seat to enjoy the daring-do of Senior Chief Randall as he gets whisked by various helo crews from one adventure to the next, all the while remaining cool, calm and collected.  Likely, though, you never put yourselves in the shoes of one of your district legal judge advocates who may have had a slightly different perspective when watching the exact same flick.  So, put on “our” working boots and fly through the movie in our perspective…





The first action-packed scene shows our hero out at night in the middle of a terrible storm (already the legal staff is thinking, “I hope the air crew had its wills and medical directives prepared by the legal assistance attorney.”)  trying to save a once “happily married” couple.  In efforts to save them, Senior punches the husband in the nose.  Ah, our first claim issue.  Here we have the potential for a defensive claim against the government.  The Claims and Litigation Manual, COMDTINST M5890.9 is your source.  For claims such as these, the legal office will advise the investigating officer (IO) to gather all the facts (to include photos, statements, message reports, weather conditions, SF-95, etc.) and put it all into an investigation report.  Typically, these investigations are fact-oriented only, with no opinions or recommendations submitted, since our claims office in MLCA will make the final determination for our district.  Many times, smaller units have GV claims that resemble this investigation.





Not long after this scene, Sr. Chief Randall is once again jumping out of a helo for his next save of a young man holding a flare.  However, as Senior is in the water rescuing the individual, the helo is hit by debris on a cresting  wave and  it tragically crashes into the sea and is lost.  Here again, your judge advocates are swiftly calculating in their heads the mental checklist of everything that needs to be taken care of:  MISHAP messaging, preparation of a future MISHAP Board (Safety and Environmental Health Manual, COMDTINST M5100.47; an Administrative Investigation for both the loss of the helo and the loss of Coast Guard members (Administrative Investigations Manual, COMDTINST M5830.1 aka AIM Investigation).  A portion of the AIM investigation will be directed to a line of duty (LOD)/ misconduct determination for those helo crew members that were killed  (per ALCOAST 036/02) and to the Senior Chief for any injuries he suffered.  This type of investigation (CH5 of the AIM) is completed whenever there is a death of a CG member OR a CG member sustains an injury that results in either a loss of 24 hours or more of work or the potential for disability benefits to be paid out because of the injury.  The purpose of the LOD/misconduct investigation is to determine that the injuries/deaths were not in connection to any misconduct on the member’s part and to provide either death benefits to the deceased’s beneficiaries or, perhaps, in the case of the Senior Chief any medical disability benefits that may occur later at a future date during his life because of the incident. 





There are several scenes that depict CG members drinking while in uniform.  Though this looks great in the movies and may have once been quite acceptable, it is not viewed so favorably in present day.  You are urged to review the Uniform Regs (COMDTINST 1020.6E) and the Standards of Conduct Manual (COMDTINST M5370.8B) to see if it is really appropriate for you to be out and about the town and drinking while in uniform.  





This leads us into the next action packed scene of “the bar room brawl” where our second hero, aka “Goldfish” and his buddy are involved in a fist fight with our Navy ‘officer’ brethren.  And, later the Sr. Chief and Goldfish return for yet another brawl.  Your legal staff’s heads are reeling at this point…bells, whistles, sirens, clanging and more are all in overdrive in their heads – YIKES!  Why, you ask?  Just look at all the legal issues buzzing around.  Possible UCMJ offenses:  Article 128 (assault - okay maybe a stretch for the first brawl since the Squid initiated, but certainly an offense for the second bar incident); Article 134 (drunk and disorderly); Article 117 (provoking speech or gestures); maybe even Article 92 (8.H violation under the PERSMAN).  Certainly, the 4910 process (MJM, COMDTINST M5810.1D) gets initiated thereby leading to possible negative page 7s, NJP, maybe even court-martial, not to mention alcohol screening, clearance revocation, driving privilege restrictions and so many other things.  You may also be the subject of an AIM investigation to include the LOD/misconduct determination if any serious injuries had resulted.  Also, if you find yourself in jail (like Goldfish), remember this…unlike the movie where Goldfish is retrieved, your command is not authorized to bail you out or grant you leave to serve time; and you will likely get charged with UA if you don’t report to duty.  In addition, if you are UA more than 24 hours, you are subject to urinalysis testing upon return (D9INST 5340), and while UA, your pay and allowances stop (PERSMAN, CH7).





As the movie concludes, we see Senior placing his shipmate’s life before his own.  And while you are all swelling with pride at this heroic and selfless act, the lawyers are thinking…. (Just kidding, we thought the movie was good too.)





This newsletter is short so not all the legal issues could be brought out.  But, at least you now have some idea what an attorney is thinking when watching our heroes in action.  Remember, your district legal staff really is here for you and we want to keep you out of trouble.  So, call us [216.902.6010] if you have questions or just need a “reality check.”   
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