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Domicile vs. Residence – How Many Eggs are in Your Basket?





At age 18, you enlisted in the military in your home state of Virginia.  Years have gone by and you have been stationed around the country, including your latest unit in Duluth, Minnesota.  You have a bank account in Virginia and Minnesota.  You bought a house in Cape May, New Jersey but haven’t been able to sell it yet so you rent it out, and you have just bought a small house in Minnesota.  You also just told the YN at your SPO that you want to change your LES to reflect that Alaska is your home state since you heard that the state gives its residents refunds at the end of year instead of a tax assessment bill.  So, the question becomes, “What’s your domicile?” and “Why is it important?”


 


Determining your domicile is importantcan be significant.  What most people associate with domicile determinations is where the member will pay state taxes.  However, there are other considerations you the member should think about when making his or her the determination:  in what state do you want your property distribution to occur if you die; in what state do you want to vote; what retirement consequences are there if you make the military a career; and, where can you obtain in-state tuition rates to name a few.   





Members are often confused as to their residency, home of record, and domicile.  A residence is that “place where you actually live.” (Black’s Law Dictionary. (7th ed., 1999).)  A home of record is the place where you entered active duty, and is strictly a military term to determine how far and how much the military will pay to ship your household goods when you leave active duty.  A domicile is “the place at which a person is physically present and that the person regards as home; a person’s true, fixed, principal, and permanent home, to which that person intends to return and remain even though currently residing elsewhere.” (Black’s Law Dictionary. (7th ed., 1999).)  Note that you may be gone for twenty years from your domicile while in the military but if you exhibit a firm intention that you will return to that particular state, then it is your domicile and remains so until you take initiative to expressly denounce it as such.)





So, how do you express maintain your domicile while stationed away from there?   State courts and agencies look at what you say, what you do, and what the records show.   Combined, these factors are called indicators of domicile.  Most important is your expressed intent to hold one state out as your domicile along with a physical presence, either in the past or present.   So if Alaska is your “domicile”, don’t tell friends (via phone, e-mail or snail mail) that you’ve only declared it so to save on income taxes, and you have no intention of ever returning to Alaska.  If Alaskan officials get hold of that, you could have some trouble on your hands.  Possibly more trouble if the tax officials in the state where you currently reside get hold of it.  Other dDocuments that can support your claim to hold one state out as your domicile includes:  a voter’s registration card; your LES (ensure you have completed DD2058); or, what you list as your state of domicile on important documents such as a will, medical directive, and tax statements.  A driver’s license, vehicle registration, bank account, investments, property ownership or even community memberships may also support your domicile intention, but this is not always the case and could be disputed.  The best approach is to try to keep as many of your eggs (indicators of domicile) in one basket (your domicile).  





If you decide to change your domicile…don’t fret.  It is possible to do so.  Basically, you need to start moving your eggs (indicators of domicile) into a new basket (your new domicile).  Indications that you are abandoning your previous domicile coupled with being physically present in the new state and expressing your intent to make it your new permanent home and domicile are usually required.  But, again, you must have an express intention to make the new state your domicile and should follow the guidelines above to take the necessary steps in creating your “ties” with the state.  Otherwise, if you are just changing domiciles for tax purposes or other potential personal gain, you could suffer severe consequences, such as having to pay taxes in two or more different states or subjecting yourself to criminal prosecution for false official statements or other offenses.  The best practice is to try and keep your “ties” consistent with the state you intend to be your domicile – that is, try to keep your eggs in one basket..





Keep in mind that each member has a “fact specific” set of circumstances when determining domicile and it is only the active duty member to which these guidelines apply.  So, if you have any doubts about what your domicile is, then contact the District Legal Office to ensure you have correctly determined your domicile.





Need help or have questions about these or other legal issues?  Contact the Ninth District Legal Office at (216) 902-6010 or check out our web page.
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