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1. PFlotage is a conplex arid highly variabl e service which nanifests itself
differently in nearly every port. |In broadest terns an individual who
navigates a ship in, out, or through a port, river, or channel is a pilot.
Laws regarding pilotage can be traced back to Ronan tines wth the earliest
Anrerican | aws bei ng passed by the Pennsylvania | egislature in 1776. The
present statutes which govern pilotage in the Lhited Sates are contained in
46 USC 8501- 8503; however, the majority of pilotage i ssues are addressed and
establ i shed through case |aw rather than statute.

2.  The first section of 46 USC 8501 states “Except as otherw se provided in
this subtitle, pilots in the bays, rivers, harbor, and ports of the ULhited
Sates shall be regulated only 1n conformty wth the laws of the states.”
Qonsequent |y, except in those fewinstances where the federal governnents has
deci ded to preenpt, the states control the oversight and regul ati on of
pilotage wthin the Lhited States. Federal preenption is prinarily limted to
two cases:

a. (pastw se seagoi ng vessel s which are propel | ed by nachi nery or subj ect
to i nspection under the Tank \Vessel statutes (which include tank barges).
Flotage is conpul sory for these vessels while wthin U S Navigabl e Véters.

b. and, The federal governnent nay decide to exercise its preenptive
authority when pilotage is voluntary under state law Sate pilotage nay
ei ther be conpul sory or voluntary dependi ng upon the construction of the
state statute. For exanple, a state statute nmay require pilotage across a
river bar and up ariver to the port, but nmay not require pilotage fromthe
confines of the port tothe pier. Inthis case pilotage is conpul sory for
crossing the bar and transversing the river but voluntary wthin the confines
of the port itself. |If safety concerns denanded, the federal governnent nay
step in and promul gate regul ation for federal pilotage wthin the harbor to
fill the regulatory gap in the state pilotage | aws.

3. Jurisdiction over pilotage is determned by the authorities outlined
above and is focussed on the trade of the vessel. Based on concepts
establ i shed through case |aw discipline of pilots is reserved to the
governnental entity which exercises pilotage jurisdiction and general |y
directed at the pilot’s license rather than his person.

a. \Vessels in coastw se trade are serviced by federally |icensed pilots.
As such, only the federal governnent (Goast Quard) nay take disciplinary
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action against the pilots federal |icense; usually through suspension or
revocation proceedi ngs. These proceedings determne a pilots fitness to
conti nue operating under the authority of the federal |icense but |ack
jurisdiction over the pilot’s state |icense.

b. Wen a vessel operates inregistry trade, a state pilot is required
and the state, usually through a chartered pilots associ ati on, exercises
disciplinary control over the pilot’s state license. Based on this concept,
an individual may |ose his federal pilot’s |Iicense for negligence but
continue to act as a pilot under his state |icense or vice versa.

4, Dsciplinary control of “ docking nasters” and/or “harbor pilots” is even
further diluted. These types of pilots are typically operators of uninspected
tow ng vessel s who utilize tugs in conjunction wth a ships propul sion to
bring a vessel into or out of berth.

a. Wen noving a vessel engaged in coastw se trade, these pilots are
considered to be operating under the authority of |icenses issued by the
(oast Quard and pilotage is nandatory. Such pilots general ly operate under
the authority of two federal |icenses; (perator of Uhinspected Tow ng Vessel s
and federal Frst Qass Pilots license. Depending on the incident, one or
both of these Iicenses nay be subject to disciplinary action.

b. Wen noving vessel s engaged in registry trade, harbor pilotage may or
nay not be voluntary under state law |f nandatory, the state wll exercise
disciplinary jurisdiction, if voluntary, they are not regulated at all and no
entity exercises disciplinary jurisdiction.

5. Regardliess of the ability of the Goast Quard or a state to discipline
pilots, pilots are always subject to judicial control through the civil
courts. Incivil cases however, a pilot is fairly well protected from
personal liability. Wile a pilot is enbarked, the naster of a vessel still
retains ultinate responsibility for the actions of the vessel even though he
exercises only mninal navigational control. The naster nay relieve the
pilot, but he does so at his own peril and at his own risk of liability. As
establ i shed by case law the naster is obligated to relieve the pilot if the
pilot is nanifestly inconpetent or inpaired due to al cohol, drugs, etc., or
if the pilot is steering into inmediate peril. In such cases the naster nay
be held liable for his failure to relieve the pilot. Flots, on the other
hand, nmay be held liable only if negligence can be proven; and then only if
the pilot was the sol e cause of the casualty of danage. |f negligence can be
proven, 46 USC 2302 provides a civil penalty of not nore than $1, 000.00 for
each violation. |If proven to be grossly negligent that endangers the life,
[inb, or property of a person, 46 U 2302 al so cl asses the violation as a
cl ass A m sdeneanor .



QD SEVEN ()
Policy Ltr 1-97
03 Jun 97

Subj : ENFCRCEMENT (F PI LOTAGE REGULATI ONS

6. Further conplicating the liability issue, and subsequently insulating the
pilots fromcivil action, is that voluntary pilots (such as nost docki ng
nasters) are consi dered as enpl oyees of the vessel owner and/or operator.
Because of this construct, liability for pilot error renains wth the vessel
owers who have only limted resources agai nst an individual pilot as a

cor por at e enpl oyee.

7. In summary then, control over the actions of pilots is diluted through
the full range of governnent oversight and/or judicial review Gonsequently,
effective discipline and control of pilots requires a |level of coordination
between federal, state, and judicial entities which can rarely be achi eved.

8. The lack of coordination or cooperation between the governi ng agencies is
general ly the crux of any port specific pilotage difficulties. However, to
ensure the safety of the navigabl e waterways and the port areas the Gficer
in Charge Marine Inspection/Captain of the Port (GOM/QOIP) has several tool s
avai | abl e.

a. Wen a state does not have nandatory pilotage regul ations in pl ace,
the GOM has the jurisdiction to designate first class pilotage waters in
accordance wth 46 USC 8503 for the purpose of safe navigation, thus
requiring pilots to work under the authority of their federal |icense. This
preenption tool should not be used solely for the purpose of clarifying
culpability but for those areas whi ch pose an unaccept abl e navi gati on hazard.

b. If the state has mandatory pilotage regul ations in place and the
problemis lack of policing of the pilots then the GOIP, after exhausting
diplomatic pressures to better state enforcenent, nay w sh to enpl oy one of
the foll owng GOM/ QOIP enf or cenent t ool s:

(1) The Ports and Véterways Safety Act as anended (33 USC 1221 et al)
provi des the QOTP with additional enforcenent tools to elimnate or reduce
safety hazards wthin his/her QTP Zone. A so, 33 (FR 160.109 - 160. 115
provi des the GQOIP a neans of controlling the novenent, cargo operations, and
facility operations for reasons, perils, or hazardous conditions which
adversely effect the safety of the port or the environnent. The specific
docunent/tool to be used to enploy this enforcenent tool is the GOIP order.
The QOIP order is issued to a specific entity to control the novenent of a
specific vessel or control a specific cargo operation until such tine as the
hazard whi ch precipitated the order is resol ved/ corrected.

(2) The second enforcenent tool is the Safety Zone. This is a federal
regul ation, which nay be tenporary, energency, or permanent in duration. In
general this is used to mtigate safety or environnental threats to a specific
geographic area. A Safety Zone regul ates all persons, vessels and things
w thin the boundaries of the Zone, and tray be on the water, shore, or both.
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If the Safety Zone will retrainin effect |onger than 120 days, it nust go
through the normal rul emaki ng process; Notice of Proposed Rul enaki ng, Proposed
Rul e, Environnental Inpact Satenent, etc.

(3) Another long termsol ution/enforcenent tool is the establishnent
of a “Regul ated Navigation Zone” (RNA). A Regulated Navigation Area is a
water area wthin a defined boundary for which regul ati ons for vessel
navi gati on have been established. RNA's rmay specify: (a) Tines of vessel
entry, novenent, or departure to, from wthin or through ports, harbors, or
other waters; (b) Establish vessel size, speed, draft limtations, and
operating conditions; and (c) My restrict vessel operation in a hazardous
area or under hazardous conditions to vessel s whi ch have parti cul ar
characteristics or capabilities which are considered necessary for safe
operation under the circunstances. RNA s are established through the nornal
rul enaki ng process; Notice of Proposed Rul enaki ng, Proposed Rul e,
Environnental |npact Satenent, etc.

9.  Wen considering the exercise of enforcenent options discussed in
par agr aph 8 above:

a. Ensure the entity wth actual jurisdictional control over the pilots
has been afforded full opportunity to address the concerns at issue prior to
initiating unilateral Goast Quard actions.

b. To ensure consistency in enforcenent of the Filotage Laws, all actions

inrelation to pilotage other than those covered by 46 USC 7701, 7703, shall
be cleared wth the Chief, Mari /et}r ivision prior to initiation.
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