A User’s Guide to Making a Coast Guard Navigability Determination

1. The final Coast Guard decision on whether a waterway is navigable is made by the Commander of the Coast Guard District in which the body of water is located and is based on the results of the factual determination and legal review discussed below.  A factual determination of a waterway’s navigability is based on numerous geographic, economic, and historical factors.   A factual determination of navigability is prepared either by the Coast Guard District Bridge Administrator for requests associated with bridge permits or by Coast Guard Captains of the Port for requests related to regulatory oversight of waterways in their areas of responsibility.  The legal review consists of determining whether the body of water meets the current legal standard for navigability based on a review of case law, federal statute & regulations, and Coast Guard policy.  Coast Guard District Legal Offices conduct the legal review of navigability determination requests and prepare the final determination decision for the District Commander.  

2. Factual Determination.  

a.   Factual determinations of navigability submitted by either the District Bridge Administrator or the relevant Captain of the Port to the District Legal Officer for legal review shall contain the following elements: 

            (1)  Name, location, and description of waterway (with photos)

            (2)  Specific point of interest (mile) (with photos)

            (3)  Extent of tidal influence

            (4)  Tributary of or to another waterway (with map or chart presentation)

            (5)  Length, depth, and width at high and low water, as applicable

            (6)  Fall per mile

            (7)  Description of existing or proposed improvements to navigation (with photos)

            (8)  List of known survey documents or reports describing the waterway

            (9)  Nature and location of obstructions to navigation (with photos)

            (10)  Past and present interstate or foreign commerce activities 

            (11)  Approximate discharge volumes: maximum, minimum, mean

(12)  Evidence of probable use of interstate or foreign commerce both in its natural   

         condition and with reasonable improvement (with photos and documents)

(13)  Cross-section or profile at proposed crossing (bridge permitting only)

            (14)  Extent of jurisdiction exercised by other federal agencies

            (15)  Navigability determinations made by other federal agencies

            (16)  Recommendation regarding navigability

b.  Factual Definitions.

(1) Recreational Use:  Use of a waterway by recreational craft, by itself, does not constitute interstate or foreign commerce.  Therefore, use by recreational craft may not alone constitute evidence of susceptibility.

(2) Commercial Use:  A finding of "substantial" commerce may be based upon a waterway's economic impact or its utilitarian impact (e.g., the only practical method of moving a commodity is along a particular waterway, or a waterway provides the only trade link for a community, even though the economic impact might be relatively minor).  Examine each factual setting on its merits.

(3) Boundaries:  A navigable waterway shall normally be considered to extend to its full width, bank-to-bank.  The mean high water line (MHW) shall apply for this purpose.  Harbor lines and bulkhead lines, where established, do not delimit the navigability of the waterway.

(4) Tidal Nature:  Internal waters of the United States are considered navigable when they are subject to tides, whether they are fresh, brackish or saline.  The salinity content of the water is not a determinative factor.

3.   Legal Review.  Whether a waterway is navigable is a federal decision delegated to the Coast Guard (and other federal agencies as appropriate) and overseen by the federal courts.

a. Case Law Definitions and Test.  The waterway must be usable as a highway for the transportation of people or goods.

(1)  Definitions:  

(a) “Those rivers must be regarded as public navigable rivers in law which are navigable in fact. And they are navigable in fact when they are used, or are susceptible of being used, in their ordinary condition, as highways for commerce, over which trade and travel are or may be conducted in the customary modes of trade and travel on water.”  The Daniel Ball, 77 U.S. (19 Wall.) 557, 563, 19 L. Ed. 999 (1870).

(b) Later courts have determined that commerce on a waterway includes commercial river rafting and guiding services. See Alaska v. AHTNA, Inc., 891 F.2nd 1401 (9th Cir. 1989), 1405, aka the Gulkana River decision.

(2)  Test:  The Gulkana River decision also stated that a waterway is considered navigable if:

(a) The waterway was susceptible of being used as a highway for commerce at statehood, regardless of whether it was actually then so used;

(b) The waterway is capable of being used for transporting persons and goods, regardless of whether it is currently so used;

(c) Transportation is conducted in the customary modes of trade and travel on the water; and 

(d) The waterway is navigable in its natural and ordinary condition.  

b.   Federal Statute and Regulations.  

1.  Title 33 of the Code of Federal Regulations, Section 2.05-25 defines navigable waters: 

(a) Except as provided in paragraph (b) of this section, navigable waters of the United States, navigable waters, and territorial waters mean, except where Congress has designated them not to be navigable waters of the United States: 

(1) Territorial seas of the United States; 

(2) Internal waters of the United States that are subject to tidal influence; and 

(3) Internal waters of the United States not subject to tidal influence that: 

(i) Are or have been used, or are or have been susceptible for use, by themselves or in connection with other waters, as highways for substantial interstate or foreign commerce, notwithstanding natural or man-made obstructions that require portage, or 

(ii) A governmental or non-governmental body, having expertise in waterway improvement, determines to be capable of improvement at a reasonable cost (a favorable balance between cost and need) to provide, by themselves or in connection with other waters, highways for substantial interstate or foreign commerce. 

(b) Navigable waters of the United States and navigable waters, as used in sections 311 and 312 of the Federal Water Pollution Control Act, as amended, 33 U.S.C. 1321 and 1322, mean: (1) Navigable waters of the United States as defined in paragraph (a) of this section and all waters within the United States tributary thereto; and (2) Other waters over which the Federal Government may exercise Constitutional authority.

2.  Section 329 of Title 33 is the Army Corps of Engineers regulation defining navigable waters.  Though not expressly binding upon Coast Guard navigability determinations, it does inform Coast Guard navigability determinations.

c. Coast Guard Policy.  Policy guidance on the definition of navigable waters is provided in both the Bridge Administration Manual, COMDTINST M16590.5B, and the Marine Safety Manual, COMDTINST M16000(series).

