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A summary of 
POST-GOVERNMENT EMPLOYMENT RESTRICTIONS
applicable to former Coast Guard military personnel and civilian employees.
1.  INTRODUCTION.  As you leave Government service, you must be aware of several statutes and regulations that affect your ability to seek and accept employment in the private sector.  This enclosure summarizes those restrictions.  The underlying premise is that former Federal employees are prohibited from "playing both sides of the fence" on the same issue.  If, after leaving Government service, you need an opinion as to how you are specifically affected by these laws and regulations, you may consult the assistant ethics official
 responsible for providing legal advice to your last command.  (In most cases, this will be the district legal officer).  

2.  DISCLAIMER.  ALTHOUGH THE ASSISTANT ETHICS OFFICIAL IS AVAILABLE TO PROVIDE ADVICE, HE OR SHE, AS AN ATTORNEY FOR THE FEDERAL GOVERNMENT, MAY NOT FORM AN ATTORNEY-CLIENT RELATIONSHIP WITH YOU PERSONALLY OR GUARANTEE CONFIDENTIALITY IN ALL CASES.  DISCLOSURES BY AN EMPLOYEE OR FORMER EMPLOYEE, INCLUDING THOSE RELATING TO POST-GOVERNMENT EMPLOYMENT ISSUES, MADE TO AGENCY STANDARDS-OF-CONDUCT COUNSELORS ARE NOT PROTECTED BY AN ATTORNEY-CLIENT PRIVILEGE, AND DO NOT CONSTITUTE CLIENT CONFIDENCES WHICH ARE PROTECTED AGAINST DISCLOSURE.  AGENCY STANDARDS-OF-CONDUCT COUNSELORS HAVE AN AFFIRMATIVE DUTY TO REPORT ANY INFORMATION RECEIVED RELATING TO A VIOLATION OF THE CRIMINAL CODE, TITLE 18 OF THE UNITED STATES CODE.  See 5 C.F.R. §2635.107(b).  

3.  SEEKING OTHER EMPLOYMENT.  This summary is intended to familiarize you with the restrictions on your employment following your retirement or resignation from Government service. If you intend to begin looking for employment prior to your retirement or resignation, you must comply with standards of conduct requirements.  See 18 U.S.C. § 208 and 5 C.F.R.§ 2635.601.  For example, a Federal employee is required to disqualify himself or herself from participation in any particular matter that will have a direct and predictable effect on the financial interests of a person with whom the employee is negotiating or has any arrangement concerning prospective employment.  An employee who becomes aware of the need to disqualify himself must promptly notify the person responsible for his assignment.  When an employee is engaged in discussions that constitute employment negotiations, the employee may participate in a particular matter that has a direct and predictable effect on the financial interests of a prospective employer only after receiving a written waiver issued by the Coast Guard.  Contact your assistant ethics official for further information.  Note that if you are a procurement official and contact or are contacted by a bidder or offeror in the procurement with which you are affiliated, you are required to report the contact in writing and either unequivocally reject the offer or disqualify yourself from further participation in the procurement.  You should contact your assistant ethics official for further guidance concerning this obligation, which arises out of the Procurement Integrity Act (41 U.S.C. § 423(c)).  

4.  OVERVIEW.  With one exception, the post-Government employment restrictions enacted into law by Congress do not prevent a former officer or employee from accepting a given job.  Retired Government employees may be employed by businesses that have commercial relationships with the Federal Government, even with the agency for which the employee formerly worked. However, post-employment restrictions do prevent an individual from performing certain activities in the job, generally relating to representational activities before agencies or department of the Federal Government.  None of the restrictions below apply to enlisted personnel, with the exception of the Procurement Integrity Act prohibitions discussed in paragraph 6 below.  The laws discussed below overlap, which means that compliance with one law does not necessarily result in compliance with other laws that apply to a particular situation.  Contact your assistant ethics official for further guidance.

5.  REPRESENTATIONAL ACTIVITIES.  (18 U.S.C. § 207).  In essence, these provisions prohibit a former Federal employee from "switching sides."  Specifically, 18 U.S.C. § 207 establishes numerous prohibitions, including the following:  a permanent lifetime bar for all individuals involved in certain matters; a two year bar for supervisory personnel; restrictions concerning trade and treaty negotiations; senior employee restrictions; and representations concerning foreign entities.  This statutory provision applies to all former military officers, both those who resign as well as retire, and to civilian employees (but not to former enlisted personnel).  Violations of 18 U.S.C. § 207 can be charged as either a felony (maximum of 5 years imprisonment), or brought as a civil action for money damages (maximum $50,000 fine per violation).  Injunctive relief is also available, which would permit a court to order violators to stop from engaging in prohibited activities.

     a.  Permanent Lifetime Bar (18 U.S.C. § 207(a)(1)). Former officers and employees may not knowingly act as an agent or attorney for, or otherwise represent, any person in any formal or informal appearance before the United States, or with the intent to influence, make any oral or written communication on behalf of any other person to the United States, in connection with a particular matter involving a specific party, in which matter such employee participated personally and substantially as a Government employee.  This prohibition does not preclude a former employee from providing "in-house" or “behind the scenes" assistance to his new employer (e.g., assistance involving no direct connection with or representation before the Federal Government).  

          EXAMPLE ONE.  A marine inspector inspected a barge owned by the Faultless Towing and Barge Company and noted numerous marine safety violations.  The marine inspector resigned his commission after ten years of active duty service and went to work for Faultless.  Faultless now wants the former marine inspector to get those violations corrected and report the corrections to the Coast Guard.  This scenario is an example of a situation in which the former employee personally and substantially participated in a particular matter involving a specific party while the employee worked on behalf of the Federal Government:  he inspected the barge owned by Faultless.  The former marine inspector is prohibited from making representations back to the Federal Government concerning the inspection that he conducted on behalf of the Coast Guard.  He may take action, however, to correct the barge's discrepancies for his new employer.

          EXAMPLE TWO.  A year after working for Faultless, the barge is again inspected by the Coast Guard. Faultless now wants the former marine inspector to correct the discrepancies noted in this second inspection and report the corrections back to the Coast Guard.  In this case, the former marine inspector did not personally and substantially participate in the second inspection (in fact, he wasn’t involved in it at all as a Government employee).  Therefore, he is free to make representations back to the Coast Guard on behalf of his private employer concerning this second inspection.

          EXAMPLE THREE.  During the second inspection of the barge, the same discrepancy which the former marine inspector noted concerning the operation of the barge's winch system was again noted.  In this case, because the discrepancy is the same one which the former marine inspector noted in his inspection on behalf of the Coast Guard, he may not make representations back to the Federal Government concerning the correction of this particular discrepancy (because the discrepancy is the same particular matter in which he participated personally and substantially while a Federal employee.)

     b.  SUPERVISOR'S TWO YEAR BAR  (18 U.S.C. § 207(a)(2)).  Within two years of leaving Federal service, former military officers and civilian employees may not

knowingly act as agent or attorney for, or otherwise represent any other person in any formal or informal appearance before, or with the intent to influence, make any oral or written communication on behalf of any other person to the United States, in connection with any particular matter involving a specific party, if the employee knew or reasonably should have known such matter was actually pending under the employee's official responsibility within one year prior to the termination of Federal service.  The employee need not have personally and substantially participated in the matter.  This provision covers areas assigned by statutes, regulation, Executive Order, job description, or delegation of authority.  A matter is actually pending if it has been referred to or is under consideration by persons within the supervisor's area of responsibility.  The term "official responsibility" includes the operating authority to approve, disapprove, or direct government actions.  The two year period begins when the former employee terminates Government service.  

          EXAMPLE.  CDR Ace Tylene, the Chief of Marine Inspection for Marine Safety Office New Orleans, was responsible for eight barges owned by Faultless Towing and Barge Company being inspected by his marine inspectors during his last year of Federal Service.  He inspected none of the barges himself.  CDR Tylene retired from the Coast Guard after 20 years of active duty service.  Faultless hires him as its Engineering Supervisor, and asks him to get all of the inspected barges up to specifications, and clear the discrepancies with the Coast Guard.  Under 18 U.S.C. § 207(a)(2), CDR Tylene is prohibited from making representations back to the Coast Guard concerning the inspection of these eight barges for two years, but may take action internally with his new employer to get the discrepancies corrected.  The inspection of these eight barges fell under his supervisory authority within his last year of Federal service, and he knew or should reasonably have known that these inspections were pending under his official responsibility.

     c.  ONE YEAR RESTRICTIONON TRADE AND TREATY NEGOTIATIONS (18 U.S.C. § 207(b)(1)).  Prohibits a former executive branch employee who had personally and substantially participated in a trade or treaty agreement negotiation within the last year of Federal service, and who had access to information concerning the negotiations which is exempt under the Freedom of Information Act, 5 U.S.C. § 552, from using that non-public information to represent, aid, or advise any other person, except the United States, regarding that ongoing trade or treaty negotiation for one year (measured from the date of termination of Federal service).  

     d.  SENIOR EMPLOYEE RESTRICTIONS (18 U.S.C. § 207(c)).  This law prohibits executive-level personnel (military officers in grade 0-7 and above, and SES personnel at ES-5 or above) from representing, with the intent to influence, any other person (except the United States) before the employee’s former agency, for one year (after the employee leaves Government service) on any matter.  

     e.  REPRESENTATIONS CONCERNING FOREIGN ENTITIES (18 U.S.C. § 207(f)).  This provision, similar in scope to section 207(c), prohibits a former employee from aiding or abetting a foreign entity, or from representing a foreign entity before the Federal Government, with the intent to influence any Federal entity, officer, or employee regarding any official decision.  This law imposes a one-year restriction, and applies to military officers in grade 0-7 and above, and SES personnel at ES-5 or above.  (See paragraph 7, below, for additional restrictions involving foreign entities.)

6.  THE PROCUREMENT INTEGRITY ACT (PIA) (41 U.S.C. § 423).  The post-Government employment provisions
 prohibit certain former Government employees from accepting compensation from a Government contractor if the former employee has participated in certain activities on behalf of the Government affecting that contractor.  The prohibition runs for one year after the employee was last involved on behalf of the Government in the specified activity.  Involvement in the following capacities in a contract in excess of $10,000,000 invokes this prohibition: service as source selection authority, member of the source selection evaluation board, or chief of a financial or technical evaluation team; service as a program manager, deputy program manager, or administrative contracting officer.  In addition, the prohibition applies to former officials who personally make:  a decision to award a contract, subcontract, modification of a contract or subcontract, or a task or delivery order in excess of $10,000,000; a decision to establish overhead or other rates applicable to a contract or contracts that are valued in excess of $10,000,000; a decision to approve the issuance of a contract payment or payments in excess of $10,000,000; or, a decision to pay or settle a claim in excess of $10,000,000.  

     Violation of the Procurement Integrity Act may result in criminal penalties of up to 5 years confinement, a $50,000.00 fine, or both.  An organization that hires a former employee in violation of the prohibitions is subject to a civil penalty of up to $500,000 for each violation plus twice the amount of compensation which the organization received from such prohibited conduct or offered to an individual for the prohibited conduct.

     The Procurement Integrity Act also imposes certain obligations on Government officials who are contacted by Government contractors regarding non-Federal employment.  For example, procurement officers who are contacted by offerors regarding non-Federal employment must report the contact in writing and either unequivocally reject the offer or disqualify himself from further participation in the procurement until the agency authorizes the individual to resume participation.  41 U.S.C. § 423(c).  

7.  EMPLOYMENT BY FOREIGN GOVERNMENTS (United States Constitution, Article I, Section 9, Clause 8; 37 U.S.C. § 908). The U. S. Constitution restricts the extent to which retired military officers may accept any office, title, or employment from any foreign government without the consent of Congress.  By statute, Congress has consented to the employment by a foreign government of retired members of the uniformed services.  However, all retired members of the uniformed services who desire to accept employment with or compensation from a foreign government must obtain the approval of the Secretary of his department and the Secretary of State.  37 U.S.C. § 908(b).  

     Note that the Constitutional prohibition has not been interpreted to restrict employment of retired personnel by international organizations, such as the United Nations.  Further, there are no restrictions which limit a retired officer’s ability to accept employment with a foreign private enterprise or organization which is substantially independent of a foreign government or instrumentality.  

8.  STATE AND LOCAL GOVERNMENT EMPLOYMENT.  There are no restrictions specifically governing the ability of retired military personnel to accept employment with domestic, non-federal governments or agencies.

9.  TESTIMONY BY FORMER DOT EMPLOYEES IN LEGAL PROCEEDINGS.  The Department of Transportation has a regulation that restricts and, in some instances, prohibits former DOT employees from providing testimony in legal proceedings.  The regulation, published at Part 9 of Title 49, Code of Federal Regulations, sets forth procedures that must be followed when a former employee is served with any request or subpoena to provide testimony in legal proceedings concerning matters that these individuals worked on while they were employed by the Department.  The regulation also applies to former DOT employees who wish to testify in these legal proceedings on a voluntary basis.

GLOSSARY

1.  "Actually pending" means that the matter was in fact referred to or under consideration by persons within the employee's area of responsibility, not that it could have been referred or been under consideration.

2.  "Competing contractor" means any non-Federal entity doing business with the Federal Government, and includes any entity that is, or is reasonably likely to become, a competitor for or recipient of a contract or subcontract under such procurement, and includes any person acting on behalf of such an entity.

3.  An employee's "official responsibility" is usually defined by statute, regulations, written delegation or authority, or job description.  In general, the term "official responsibility" refers to the direct administrative or operating authority to approve, disapprove, or otherwise direct Federal Government actions.

4.  "Participation” means involvement through decision, approval, disapproval, recommendation, the rendering of advice, investigation, or otherwise.

5.  A "particular matter" means a judicial or other proceeding, application, request for a ruling, or other determination, contract, claim, controversy, investigation, charge, accusation, arrest, or other particular matter involving a specific party and in which the United States is a party or has a direct and substantial interest.  Matters of general application (rulemaking which affects a large number of non-Federal entities, legislation, and formulation of general policy standards or objectives) are not considered a particular matter.

6.  To participate "personally" means directly, and includes participation through the efforts of subordinates when such participation is actually directed or substantially managed by the supervisor.

7.  "Procurement officer" means any military officer,
 an employee
 or a member of the uniformed services.
  

     The term applies to any agency official who is participating personally and substantially in a Federal agency procurement.  In evaluating whether an agency official is “participating” in a procurement, the extent of the employee’s involvement in one or more of the following activities should be considered:  drafting a specification or statement of work; reviewing and approving a specification or statement of work; preparing or developing a procurement or purchase request; preparing or issuing a solicitation; evaluating bids or proposals; selecting sources; negotiating to establish the price or terms and conditions of a particular contract or contract modification; and reviewing and approving the award of a contract or contract modification.  

8.  "Representing another" includes acting as the personal representative (agent or attorney) of any individual (other than the former Government employee) or non-Federal entity but would not include work performed in fulfillment of an existing contract or conducted in a behind-the-scenes capacity.  As a general rule, representational activities include formal and informal appearances before Federal officials and agencies and oral and written communications (to Federal officials and agencies) made with the intent to influence an actual or potential Federal decision on a matter (for example, a contract) or claim or controversy.  

     a.  "Representing or assisting in the representation of another person by personal presence" includes any type of aid or assistance extended on behalf of an individual (other than the former Government employee) or non-Federal entity and does not require that the person make a communication to the Government agency or official while he or she is present at the appearance.

9.  A “specific party" means a non-federal person or entity that is identified with a particular matter.

10.  To participate "substantially" means involvement in a Government decision in a significant or important capacity.  Whether involvement in a particular matter is substantial depends on the level of effort the employee devotes to the matter.  The employee's involvement must be central to the Government’s action on the matter (e.g., a decision made by an employee choosing between two distinct options) or form a basis for a reasonable appearance of such importance (e.g., the employee is viewed within the agency as the expert on the matter).  Substantial participation requires more than official responsibility, knowledge, or perfunctory involvement on an administrative or peripheral issue.  However, a single act of approving or participating in the approval of one or more critical steps of a procurement would constitute substantial participation as the term is used in the statute.

� Assistant ethics officials are responsible for providing legal advice on matters related to standards of conduct and conflicts of interest to members of their command and of subordinate commands that do not have legal officers or attorney-advisors assigned.  Assistant ethics officials are the Area legal advisors; District legal officers; chiefs of legal divisions in Maintenance and Logistics Commands (MLCs); legal officers or attorney-advisors assigned to Headquarters and MLC units; and, the Chief, Office of General Law.  


� Note that, unlike the post-Government employment provisions at 18 U.S.C. § 207, the Procurement Integrity Act also contains other substantive provisions restricting interactions between certain Government employees and Government contractors.  For complete details, contact your assistant ethics official.  


� As defined at 5 U.S.C. § 2104.  For the purposes of this Summary, all active duty and reserve Coast Guard officers are “officers” as defined at 5 U.S.C. § 2104.  


� As defined at 5 U.S.C. § 2105.  For the purposes of this Summary, all civil service personnel and employees paid from nonappropriated funds are “employees as defined at  5 U.S.C. § 2105.  


� As defined at 5 U.S.C. § 2101(3).  The term “uniformed services” means the armed forces, the commissioned corps of the Public Health Service, and the commissioned corps of the National Oceanic and Atmospheric Administration.  
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