	Wills & Estate Planning 


  

	What happens to a person's property at the time of their death is determined by the plans (or the lack of them) they make during their lifetime. These plans can have significant impacts on your family once you die. Thus, it is certainly worth taking a little time to consider what happens to your property, children, and financial arrangements upon your death. 

When a person dies, his or her property will be distributed by one or more of the following methods:

· Intestate succession 

· Will 

· Joint tenancy 

· Trusts 

· Life insurance 

· Community property 

Decisions regarding the guardianship of any minor children will also need to be made at the time of death. Such a decision will be made by the court, by a designation in a will, or to a surviving parent.

There may be federal and state tax consequences when your property is distributed at death. This will depend in large degree upon who the property passes to and on what its value is.

	To have the District 17 Legal Office prepare your actual will you will need to get a fill out a Will Questionnaire, and return the form to our office along with your legal intake form. The will questionnaire is provided below. Another document provided below that may be useful in your estate planning is the letter of instruction. The letter of instruction educates your estate executor or executrix about your personal financial affairs, so the probate process can be easier for your executor or executrix, family, and friends.

One way of introducing estate planning is to answer some questions clients frequently ask us.  We believe that these questions and answers are important enough to include here, and we hope you find them informative.  If you have any other questions, feel free to contact our office at (907) 463-2050. 

 


 
 

	DO YOU NEED A WILL? 

If you don't have a will, most states presume that you want your estate to go to your next of kin.  Your next if kin is usually defined as your spouse.  Therefore, all of your possessions would go to your spouse if you died without a valid will.  If you are not married, then your estate would go to your children.  If you had no children, then your parents, followed by your brothers and sisters, aunts and uncles, cousins, etc would follow as beneficiaries.  Finally, if you have no living relatives your estate goes to the state.

If you don't want your estate to be inherited in this progression, then you should have a will.  Also, if you have children it is a good idea to designate a Guardian (the person who will look after your children if you and the other parent die).  If you have specific gifts, this should also be stated in a will.  Finally, having a valid will shortens the time required to settle the estate and generally costs less than the fees for state involvement.

What is “administration” of my estate?
Administration of an estate involves the collection of assets, payment of liabilities, and distribution of properties to the beneficiaries of heirs.  Administration of an estate is conducted under some degree of court authority and supervision, but different procedures are available.  The three basic types of procedures available are called “informal” “formal,” and “supervised.”  Generally, the “informal” proceedings for the probate of a will are administrative (rather than judicial) in nature.  An informal proceeding may administer the estate without continual court involvement and will mature into final settlement of the state after the passage of a specific length of time.  “Formal” proceedings are initiated by a petition to a court, and formal proceeding becomes effective only after notice to interested persons, a hearing, and an order of court.   

“Supervised” administration is a single continuous proceeding requiring formal procedures and frequent court involvement.

Some of the factors that we will consider in determining which procedure or devices to use are:   

· the value of your estate subject to administration 

· the applicable statute of limitations  

· the degree of trust, co-operation, and agreement among the beneficiaries and creditors of your estate 

· your express wishes regarding administration, as stated in your will 

· the complexities of the administration 

· the degree of protection from liability needed by the successors or by the personal representative or both; and 

· proof of title to property requirements. 

Wherever possible and appropriate, we try use informal administration that to a large extent operates independently of court supervision.  Informal administration is less cumbersome and time consuming, and therefore is less expensive.

What is Probate?
Probate refers to the steps in the process of administering an estate. That is, determining the existence and validity of any will, appointing a personal representative, and distributing the assets of the estate. In most states it is supervised by a Probate or Surrogate's Court. 

WHAT IS A BENEFICIARY? 

A Beneficiary is the person or persons who will inherit your estate when you die.  The First Beneficiary (or Beneficiaries) will receive everything. The Second Beneficiary gets nothing unless all  the people listed as First Beneficiaries die before you do.  Usually, your spouse is listed as the First Beneficiary and your children are listed as your Second Beneficiaries.  The same formula applies to Third Beneficiaries (i.e., they receive nothing unless all those listed as Second Beneficiaries pre-decease you).

WHAT IS AN EXECUTOR?

An Executor (also known as a "personal representative" or "administrator") is the person who will see that your estate is distributed according to the will.  Because this person will often be required to file in your local Probate Court, it is preferable that the Executor live in or near the state where the bulk of your property is located.  Your Executor receives a fee for his services out of the proceeds of the estate and may use this fee to hire someone else (like a probate attorney) to meet the Probate Court's requirements.  Your parent(s) may not be the best choice due to their age.  You should make sure the proposed Executor is willing to accept this responsibility.

What is a trustee?
A Trustee is one to whom the property is transferred for the benefit of someone else (the beneficiary).  We find that our new estate planning clients frequently misunderstand trusts.  Many of our clients have heard a horror story about a trust, and the story often involves an impoverished widow-beneficiary who cannot extract enough money from the well-funded trust to maintain herself. 

Present law, well-drafted trustees’ powers, and professional trustees now make this concept of trusts obsolete.  A trust can be designed to produce almost any result desired by the client, if the client gives the Trustee sufficient funds with which to work.  We usually recommend that Trustees be given very broad and adaptable powers to provide flexibility for future events.  The Trustee should be empowered to do what is best for the Beneficiary, without being hampered by inappropriate restrictions.

If a trust appears suitable for your estate plan, you will want to carefully select the Trustee.  The family member who comes to mind as a logical first choice may not really want to deal with the management of your assets.  If a corporate Trustee appears appropriate, we will suggest that you have a conference with the representative of the proposed bank or trust company.  Further, you should consider giving someone, such as a committee, the power to change Trustees.

WHAT ABOUT LIFE INSURANCE PROCEEDS?
Life insurance proceeds are usually not passed through your will, however, they are usually taxed as part of your estate.  Life insurance beneficiaries are listed on the policy (or on your Page Two in the case of SGLI) and are not effected by the will.  One exception is when there is no Beneficiary listed on the life insurance policy, only then does the will determine who gets the money.

WHAT ABOUT SPECIAL GIFTS?
A Special Gift (also known as a Specific Bequest) is a gift of a particular item to a certain person, charity, or corporation.  For example, "I leave my blue, fur pajamas with the fire engines on them to my cousin Timothy Greene of Nashville, Tennessee."  Please make this list brief by confining it to important (i.e. valuable) items.  If you have a more extensive list of gifts, it is more practical to list these gifts in your Letter of Instruction.  Be sure you describe the item with as much specificity as possible.

PER STIRPES VS. PER CAPITA
There are two ways to leave your estate to your children; Per Stirpes and Per Capita.  For example, if you are not survived by your spouse but you are survived by two children (named Alfa and Bravo), then Alfa and Bravo would each get 50% of your estate.  Suppose Alfa died before you and left a child (named Alfa, Jr.).  Where should Alfa's 50% of your estate go? To Bravo, or to Alfa, Jr.?

If you want Alfa's share to be inherited by Alfa's children then the share passes per stirpes (think of it as "down the stripe").  If you want Bravo to get the entire estate (thus shutting out Alfa's children), then the estate passes per capita.  Per Capita distribution looks at the number of surviving heads (capitas) on the generational line.

Please indicate whether you desire Per Stirpes or Per Capita distribution.  Feel free to discuss with the Legal Assistance Attorney the benefits of each scheme.  If you do not indicate either, then we will assume you intend Per Stirpes distribution (as this is most common).

WHAT TO DO ABOUT MY MINOR CHILDREN?
There are two issues you should be concerned about if you die and your children are still minors -- (1) who will raise them, and (2) who will handle the property (or money) they inherit.

· Appointing a Trustee:  If your children are minors, they are not able to have control over any money they inherit until they reach the age of majority (18) or any age that you deem appropriate.  Until that time either the Guardian will handle their money for them, or a Trustee will handle the money for the children's benefit.  In the case where the Guardian and Trustee are separate people, the Guardian must request permission from the Trustee to get money for the children.  Your parent(s) may not be the best choice due to their age.  You should make sure the proposed trustee is willing to accept this responsibility. 

· Appointing a Guardian:  The person you designate to raise your children should you and the children's other parent die, is called the Guardian.  This person should be the person who will best take care of your children, as opposed to the person who is the wealthiest.  In most cases, your life insurance will provide enough money to take care of your children.  Your parent(s) [the child's/children's grandparent(s)] may not be the best choice due to their age.  You should make sure the proposed Guardian is willing to accept this responsibility. 

· Guardian of Person and Property for Minor Children by a Former Marriage:  Generally, the surviving natural parent will be determined to be the Guardian of his or her children unless there is a good reason to deny that parent Guardianship. You may designate another person to be Guardian of your children by a former marriage in the event that the surviving natural parent is unfit or unable to be Guardian. 

What is a community property?
Arizona, California, Idaho, Louisiana, New Mexico, Nevada, Texas, Washington, and Wisconsin are community property states.  These states use marital property law schemes that differ markedly from the other states that use the common law scheme and somewhat with each other.  Under the community property system, martial property generally is deemed to be owned one-half by each spouse, regardless of the legal title to the property.  In common law jurisdictions in the past, legal title generally controlled the ownership interests.  In community property states, marital property takes its character from the manner and time of acquisition. 

If you ever lived in a community property jurisdiction while married, we will perform a special review of your estate plan to account for the community property consequences.

How will my estate be taxed at my death?
Your estate may be subject to at least two taxes:  the federal state tax and a state inheritance tax.  This discussion will be confined to the federal estate tax.

The federal estate tax is calculated on your “taxable estate.”  The taxable estate is the excess of your “gross estate” over allowable deductions.  The gross estate is based on the fair market value of your property at the time of your death.  At the option of your executor, an alternate valuation date of six months from the date of your death can be used.

Your gross estate will include the value of all property in which you own an interest at the time of your death.  Additionally, your gross estate may include property that you do not own, but over which you retained or received certain rights or powers.

The estate tax scheme provides you with a “marital deduction” for bequests of property to your surviving spouse.  The marital deduction in effect allows interspousal transfers to pass tax-free and defers payment of estate taxes on the property transferred until the death of the surviving spouse.  In order to qualify for the marital deduction, property must be transferred to the surviving spouse in a fashion that satisfies the technical requirements of the Internal Revenue Code, such as an outright transfer or in certain types if trusts.

There are special rules where the surviving spouse is not a U.S. citizen.  It is important that you let us know if either spouse is not a U.S. citizen.
The federal estate tax and the federal gift tax have been combined into one progressive set of rates.  The rates increase with each taxable gift and with the value of the estate.

The “unified gift” against the gift or estate tax permits the tax-free transfer of prescribed amounts of property.  It is called a unified credit because the amount of the credit is the same for both gift and estate taxes and any credit used during a person’s lifetime against gift taxes will reduce the credit against the subsequent estate tax.  The unified credit tax-free amount ($600,000 of each estate) is exempt from the estate and gift tax.

What is the Generation-Skipping Transfer Tax?
The generation-skipping transfer tax is a federal transfer tax that is separate from the gift and estate taxes’. Generally it applies to a transfer of property to a grandchild (the transfer skips the child’s generation).  It also applies to a transfer in trust for a child’s lifetime with the property being distributed to grandchildren upon the child’s death.

There are exemptions from the generation-skipping transfer tax.  Each person may transfer up to $1,000,000 without the tax being imposed.  With proper planning, a couple may transfer up to $2,000,000 before this tax is imposed.

If the tax is imposed, then the transfer is taxed at the highest tax rate (55% at present).

What property will not pass under my will?
Proceeds from life insurance policies and retirement benefits will pass in accordance with the beneficiary designations.  In addition, property held in certain joint tenancies with right of survivorship (e.g., joint bank or brokerage accounts with right of survivorship) will pass to the surviving account holder.  Therefore, you should review the beneficiary designations and account agreements to be sure they are coordinated with your will.

DISINHERITANCE
A testator cannot prevent a spouse from sharing in his or her property simply by omitting the spouse from the will.  Disinheriting the spouse may be ineffective in preventing access to the estate.  In most states, a spouse is entitled to a portion of the property even if the will does not provide for the spouse.  A divorce will usually prevent the spouse from inheriting the property.  A separation agreement may also prevent the spouse from inheriting.  A child may be disinherited if the testator specifically states his intentions in the will.

INSTRUCTIONS FOR ORGAN DONATION AND BURIAL

These generally are NOT put in the will. It is better to inform your personal representative, close family members, and friends of your wishes. You may sign a donor card or outline donor intentions on your driver’s license.

Can I write my own will?
There is no law preventing you from preparing your own will.  However, to protect against fraud, every state has specific requirements on how to prepare and execute a valid will. It is best to seek professional guidance so that the will is admissible to probate.

What is a Declaration of Guardian?
A declaration of guardian is a document in which a competent adult designates a person to serve as guardian of the person or estate of the declarant in the event the declarant becomes incapacitated.  In the event of incapacity, the guardian of the person would take charge of the care of the declarant while the guardian of the estate would manage the declarant’s property and financial affairs.  Due to these different functions, a declarant may wish to appoint different persons as guardians of his person and guardian of his estate.  However, husbands and wives frequently appoint each other in both capacities.  Because of the widespread use of powers of attorney, we do not see many guardianships for adult persons.  However, the need for a guardianship could arise, and our clients sometimes prefer to choose whom the court will appoint as guardian.

WHAT IS THE LETTER OF INSTRUCTION?
A Letter of Instruction is not legally binding, but tells your heirs what your intent is.  Generally, items of sentimental value are listed on this document.  Also, it helps your Executor locate your assets and debts so that he or she does not have to go on a treasure hunt when you die.  The Letter of Instruction should be kept with the will so that your Executor will find it. A Letter of Instruction is available above.

How frequently should I review my estate plan?
As a general rule, we suggest that you contact us every four or five years for a conference to review your estate plan and to update the information in your permanent file.  We also recommend that you contact us in the event of a dramatic change in your finances or in your family situation.  For example, a substantial increase in your estate (through increased life insurance, inheritance gifts, or successful investments) may create opportunities for tax savings, as well as call for further family financial planning.  A divorce will, or course, completely reopen the matter of planning your estate.  Likewise, do not hesitate to contact us any time you have a question as to whether or not changes in tax or other substantive laws may affect your estate plan.

WHEN I AM TRANSFERRED DO I NEED A NEW WILL?

Normally no.  If your will is prepared and validly executed in one state, it will normally be accepted as valid in another.  However, if your domicile is Louisiana, Puerto Rico, or outside the United States, or if you own real property in any of these locations you need to check into how that will effect a will's validity in another state.

WHERE SHOULD I KEEP MY WILL?

After the will has been executed, place it in an envelope, seal it and file it with your other important papers for safekeeping.  Notify the executor/personal representative (and alternate executor, if any) that you have made a will and named them as Personal representative/executor (or alternate).  Tell them where the will can be found.  The district legal office no longer keeps copies of wills that they execute.  In some states, safe deposit boxes are sealed upon death and cannot be opened until state authorities examine the contents; an alternate safekeeping place is recommended.

THINGS YOU SHOULD THINK ABOUT

· Procedures:  After filling out the Will Questionnaire, please mail or fax the Questionnaire to the D1 Legal Office or schedule an appointment to review the Questionnaire with one of our attorneys.  After the will review, the Legal Assistance Office will type a will and the related documents for you to sign (this usually takes about two weeks).  When we have prepared the will and related documents, we will call you to schedule an appointment to sign the will. 

· Where to Keep the Will:  Do not keep your will, living will or related powers of attorney in a safe deposit box.  When you die, your bank will seal the safe deposit box and your Executor will need the will to get into the safe deposit box.  Keep the will and related documents that we prepare in a fire-proof box or cabinet and let your Executors know where it is.  Also, let the Executors know where your valuables are located.  The Letter of Instruction is intended to do that. 

· Don't Make Photocopies: We recommend that you not make photocopies of these documents.  Photocopies are not valid for any legitimate purpose (as they are not admissible in court).  If you decide to destroy your will and make a new one, it becomes more difficult if there are photocopies floating around. 

· What to do with Old Wills? You should physically destroy any old wills.  Putting a line through an old will does not destroy it.  Do not make pen and ink or other changes to a will.  To amend a will you must make a new will or codicil (an attachment) and they must be signed in front of two witnesses. 

· Documents on File:  Birth and marriage certificates should be obtained as part of estate planning. 

· EXPRESS YOUR INTENT:  Your will should reflect your wishes on how your property is to be distributed when you die.  No one else should make these very personal decisions for you.  If you believe that someone is trying to influence you, you should speak to your Legal Assistance Attorney about it. 

SIMPLE WILLS ONLY!! 

The Legal Assistance Office prepares only simple wills.  If you have an estate worth over $675,000 (including life insurance benefits), then you should contact an attorney who specializes in estate planning.  There are substantial federal gift and estate taxes on estates over $675,000.  A qualified attorney may be able to set up simple trusts and other devices to protect your assets so that your heirs, and not your uncle (Sam) inherit your estate. Please feel free to discuss your options with a Legal Assistance Officer.


