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	Topic

Places of Refuge



	Assigned Discussion Group

Legal



	Issue

What authority to direct ship? Allow/deny POR?

Applicable guidelines/IMO?

Liability issues civil/criminal?



	Background

IMO’s Places of Refuge Guidelines 

The International Maritime Organization (IMO) adopted Resolution A.949 (23), Guidelines on Places of Refuge for Ships In Need of Assistance, at their 23rd Session in December of 2003.  The stated purpose of the Guidelines is “to provide Member Governments, shipmasters, companies, and salvors with a framework enabling them to respond effectively and in such a way that, in any given situation, the efforts of the shipmaster and shipping company concerned and the efforts of the government authorities involved are complementary. In particular, an attempt has been made to arrive at a common framework for assessing the situation of ships in need of assistance.” Emphasis in the Guidelines is on the authority of the coastal state to make the final decision, considering all necessary information and expert guidance. Liability for the costs of dealing with the vessel and any environmental damage is not addressed in the Guidelines and was referred to the IMO Legal Committee. 

Jurisdiction 

The US Coast Guard has authority to represent and protect federal government interests for incidents within federal waters, which includes all Navigable Waters of the United States (33 CFR 2.05-25).  Under 33 CFR 6.04, the US Coast Guard Captain of the Port (COTP) has authority to order ships into and out of ports, harbors and U.S. territorial waters in order to protect the public, the environment and maritime commerce. The COTP is the designated Federal On-Scene Coordinator for the U.S. coastal zone per the National Contingency Plan (40 CFR 300)(a)(1). In maritime homeland security situations the COTP is also the Federal Maritime Security Coordinator, which may also impact on the final disposition of a vessel requesting a Place of Refuge.

There are three federal departments which would be involved in Places of Refuge issues in Canada:

· Transport Canada (TC) has the lead responsibility;

· The Department of Fisheries and Oceans (DFO) through the Canadian Coast Guard (CCG) has the Maritime Assistant Services (MAS) responsibility through the appropriate Marine Communications and Traffic Services (MCTS) centre; and

· Environment Canada (EC) would provide scientific support services.
Pursuant to paragraph 662.(1)(f) of the Canada Shipping Act (CSA), a Pollution Prevention Officer (PPO) has the power to direct a ship that is within or a ship that is about to enter waters under Canadian jurisdiction to proceed to a place in those waters and remain at such a place. Likewise, a PPO may direct a ship to proceed out of those waters. The PPO has to be satisfied on a variety of matters set out in the provision before giving the appropriate direction. It should also be noted that under section 189 of the Canada Shipping Act 2001 (not yet in force), the Minister of Transport may actually direct a ship to proceed to a place that the Minister selects to unload the pollutant.  Additionally, the Canada Marine Act gives the ports in Canada considerable autonomy. In particular, sections 56, 58 and 62 – which include provisions allowing the ports to control traffic and give clearance – may be applicable. In effect, there would have to be considerable coordination between PPOs and port authorities if the place of refuge is to be a Canadian port. It should be noted, however, that some ports remain under the direct control of Transport Canada; thereby giving the Minister decision-making power with regard to the selection of a place of refuge.

Decisions regarding places of refuge will consider each of the following options as appropriate:

· The vessel remaining in the same position.

· The vessel continuing on its voyage.

· The vessel moving to another location farther from shore.

· The vessel being intentionally scuttled in deep water.

· The vessel moving to a place of refuge.

In the United States it is the US Coast Guard who will make the decision on a place of refuge that a vessel may move to; in Canada the decision will be made by Transport Canada. In both instances a consultation process must be developed to ensure all pertinent information is considered prior to a decision being made on the location of places of refuge. 

	Design Team Point of Contact

Name:
LT John Reardon, USCG MSO Portland (207-780-3095)

Mike Balaban, Transport Canada (902-426-3477)

	


