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Untted States Const Goard 4200 WILSON BLVD 8TE 1800
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Fax: 202-493-8937
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SENT VIA E-MAIL: -@garner~es.cem

Garner Environmental Services, Inc,
1717 West 13th Street
Deer Park, TX 77536

Re: Claim Number 911094-0082

TDear Ms. Brisner:

The National Pollution Funds Center (NPFC), in accordance with the Oil Pollution Act (OPA) (33 U.S.C.
2701 ot seq.), has determined that $77,740.21 is full compensation for OPA claim number 911094-0002.

This determination is based on an analysis of the information submitied. Plsase see the attached
determingtion for further details regarding the rationale for this decision,

You may make a written request for reconsideration of this claim. The reconsideration must be received
by the NPFC within 60 days of the date of this letfer and must include the Tactual or legal basis of the
request for reconsideration, providing any additional support for the claim, If, however, you find that you
will be unable to gather particular information within the Hme perdod, you may include a request for an
extension of time for a specified duration with your reconsideration request,

Reconsideration of the denial wiil be based upon the information provided. A claim may be reconsidered
only enes. Disposition of the reconsideration in writing will constitute final agency action. Failure of the
NPFC o issuc a written decision within 90 days after receipt of a timely request for reconsideration shall,
at the option of the claimant, be deemed final agency action, All correspondsncc should inclnde
corresponding claim aumber 91 1094-0002,

Mail reconsideration request to:

DIRECTOR.

NATIONAL POLLUTION FUNDS CENTER
US COAST GUARI STOP 7100

4200 WH.SON BLVD 8TE 1000
ARLINGTON, VA 20598-7100

If you accept this determination, please sign the enclosed Acceptance/Release Form where indicated and
returs to the above address.

I we do not recsive the signed original Acceptance/Release Form within 60 days of the date of this leiter,
the defermination is void. If the determination is accepied, an original signature and a valid tax
identification numbar (EIN or 85N} are required for payment. If you are a Claimant that hag submitied
other claims fo the National Pollution Funds Center, you are required to have a valid Central Contractor
Registration {CCR) record prior to payment. If you do not, you may register free of charge at



wWww.cer.goy. Your payment will be mailed or eIcctromc&!Iy deposited in your account within 60 days of
receipt of the Release Form.

If you have any questions or would like to discuss the matter, you may contact me at the above address or
by phone at 2024936694,

ENCL: Claim Summary/Determination Form
Acceptance/Release Form
Costs Spreadshect
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Birector US COAST GUARD STOP 7140
United States Goast Guard 4200 WILSON BLVD 5TE 1000
" Natlonal Poltutlon Funds Center  ARLINGTON VA 20598-7100
" Steit Symbel; (CA)

U.8. Department of
Homeland Security

Unlted States

Coaat Guard Phona:
E-mafl. uscg.mil
Fax: 202-493-6037
Claim Number: 911094-0002 Claimant Name: Garner Environmental Services, Inc,
1717 West 13th Strest
Deer Park, TX 77336

i, the undersigned, ACCEPT the determination of 877,740.21 as full compensation for the removal costs incurred,

This detenmination represents foll and final release and satisfaction of removal costs incurred sader the OH Pollution Act of 1990
(33 U.B.C. 271 a){4)}, essociated with the above referenced claim. This determinstion is not an admission of Habliity by avy
party. 1'hersby aszipn, transfer, and subrogate to the United States all righis, claims, interest and rights of action, that I may have
nprinst &Ny party, persen, firm or corporation that may be Hable for the loss. T authorize the United States to sue, compromiss or
settle in my namo and the United States fully substituted for me and subrogated to all of my rights arising from the incident. 1
warrant that no legal action has been brought regarding this matier and no seitlement has beon or will be made by me or any
person on my behalf with any other party for costs which are the subjeet of the claim against the Off Spill Liability Trust Fund

{Fund},

§, the undersipned, agree that, wpon acceptanee of any compensation from the Fuud, I will cooperate fully with the United States
in any claim aodfor action by the United States against any persen or party fo recover the compensuation. The cooperation shall
inclade, but is not limited 1o, Immediately reimbursing the Fuad any compensation received from any other source for the same
claim, providing any documenintion, evidenve, testimony, and other suppord, s may be necessary for the United States o recover

from sny other person or party,

1, the undersigned, certifyy that to the best of my lmowledge and beliel the information contained in this glaim represents «ll
mnterial facts and is true. T understand thet misrepresentation of facts is subject to proseevtion under ft:ié i law (including, but

" net Emited to 18 TL.5.C. 287 and 1001),

EXECUTIVE VP
Titke of Person Signing

Neal Ovty Sireet
Typed or Printed Name of Cluimunt or Name of

Authorized Representative

Assistant. 1o the 6o
Title of Witaess

My u Furral e
Typed or Printed Name of Witness

TEN Required for Paymont Banic Rauting Number




CLAIM SUMMARY / DETERMINATION FORM

Claim Number ¢ 911094-0002

Claimant : Gamer Environmental Services, Inc.
Type of Claimant  : OSRO

Type of Claim : Removal Costs

Claim Manager : Felita Jackson

Amount Requested  ; §78,139,54

FACTS:

1. @i Spill Incident: On March 30, 2019, the United States Coast Guard Marine Safety
Unit Port Arthur (USCG) reported to the National Response Center (NRC) that a black
oil substance was under the water at the bow of the TV Glemross, moored at Sunoco
Logistics Partners facility at ship dock #5." Tt was thought that the incident occurred due
to an oil transfer between the vessel and the facility.  According to the USCG, the oil
substance was discharging across the Neches River in Nederland, Texas, The Neches
River is a navigable waterway of the United States. “After the iriitial report by USCG, the
incident was reporied to the NRC two additional times that day. An unknown shieen iz
the Neches River was reported by the Beaumont Federal Reserve Fleet? O’Brien’s
Response Management (O Brien’s) réported an unknown sheen at the Sunoco dock.?

In response to the initial report to NRC, USCG responded and placed boom around the
vessel. USCG MSU Port Arthur reported back to their unit that the vessel had been
“boomed of P but “heavy product” remained in the river.® On March 31, 2010, as the
discharge contimzed to flow into the Neches River, USCG continued Investigating the oil
spill. After fusther investigation of the incident aud testing of oil samples, it was
determined that the oil was discharging from below the vessel, However, it could not be
determined that the vessel was the source of the discharge. USCG issued COTP Order
#2010-208 that included a directive that comprehensive testing and analysis be done of
the vessel’s fuel and cargo systems to climinate it as the source of the discharge, as well
as to continue clean-up and recovery operations.

The Pederal On-Scene Coordinator Representative (FOSCR), MST1 Chrystin MeLelland,
of MSU Port Arthur, was at the incident gite for an assessment and assisiance, along with
Texas General Land Office (TGLO), O’Brien’s, Oil Mop, LLC (Oil Mop), and Garner
Environimental Services, Incorporated (GESI), the Claimant, O’Brien’s was hired by the
vessel owner to oversee the clean-up. O’ Brien’s hired GES]I, as well as Oil Mop to assist

with the clean-up.

. Description of Removal Activities for this Cluim: GESI carried ouf their removal and
disposal tasks, including placing boom and absorbent materials at the site, from March
30, 2010 to April 2, 2010, and June 21, 2010, Throughout the clean-up, GESI deployed a

! 988 NRC Report #935577.
2 See NRC Report #935589,
? See NRC Report #935597.
* MU Port Arthar Operations Center Log 30MAR2010, page 2.
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SUPETVIiSOr, response equipment oper&tors and {echnicians; p1ck—-up trucks, motorized flat
boat, response trailer, barge boat, boom trailer, and & response boat, They also deployed
a roll-off box and roll-off truck for disposal.

. The Claim: On July 7, 2011, the Claimant submitted a removal cost claim in the amount
of $78,139.54 to the National Pollution Funds Center (INPFC) for refmbursement of their
uncompensated removal costs for the services they provided under the direction of
O'Brien’s. This claim is for temoval costs based on the Claimant’s rate schedule in place
at the time services were provided. A copy of that rafe schedule is in the claim file, The
claim consists of the Claimant’s invoice, dailies, and correspondence from International
Tanker Management Limited Dubai (ITM) (managing operator) informing that the vessel
was deterrained not to be responsible for the spill by both the USCG Hearing Office and

TGLO.

The Claim’s Manager gathered additional information from USCG resources.

The responsible party has not been determined,

APPLICABLE LAW:

*(il” is defined in relevant part, at 33 USC § 2701(23), to mean “oil of any kind or in any
form, incleding petroleum, fuel oil, sludge oil refuse, and oil mixed with wastes other

than dredged spoil.”

The Oil Spill Liability Trust Fund (OSLTT), which is administered by the NPFC, is
available, pursuant to 33 USC §§ 2712(a)(4) and 2713 and the OSLTF claims
adjudication regulations at 33 CFR Part 136, to pay claims for uncompensated removal
costs that are detetmined 10 be consistent with the National Contingency Plan and
uncompensated damages. Removal costs are defined as “the costs of removal that are
incurred after a discharge of oil has ccourred or, in any case in which there is a
substantial threat of a discharge of o0il, the costs to prevent, minimize, or mitigate oil

pollution from an incident.”

Under 33 USC §2713(b)(2) and 33 CFR 136,103(d) no claim against the OSLTF may be
approved or certified for payment during the pendency of an action by the claimant in
court to recover the same costs that ave the subject of the claim. See also, 33 USC

§2713(c) and 33 CFR 136.103(c)(2) [claimant slection].

33 U.S8.C. §2713(d) provides that “If a claim is presented in accordance with this section,
inchuding a claim for interim, shori-term. damages representing less than the full amount
of damages to which the claimant uliimately may be entitled, and full and adequate
compensstion is unavailable, a claim for the uncompensated damages and removal costs
may be presented to the Fund,” '

Under 33-CFR 136.105{2) and 136.105(e}(6), the claimant bears the burden of providing
o the NPFC, all evidence, information, and documentation desmed necessary by the

Director, NPFC, to support the claim.
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Under 33 CFR 136.105(b) each claim must be in writing, for a sum certain for each
category of uncompensated damages or removal costs resulting from an incident. In
addition, under 33 CFR 136, the claimant bears the burden to prove the removal actions
were reasonable in response to the scope of the oil spill incident, and the NPFC has the
authority and responsibility to perform a reasonableness determination. Specifically,
under 33 CFR 136.203, “a claimant must establish -

(#) That the actions taken were necessary to preventi, minimize, or mitigate the effects of
the incident; ‘

(b) That the removal costs were incurred as a result of these actions;

(c) That the actions taken were determined by the FOSC to be consistent with the
National Contingency Plan or were directed by the FOSC.”

Under 33 CFR 136.205 *“the amount of compensation allowable is the total of
uncompensated reasoriable removal costs of actions taken that were determined by the
FOSC to be consistent with the National Contingency Flan or were directed by the
FOSC. Except in exceptional circumstances, remova!l acfivities for which costs are being
claimed must have been coordinated with the FOSC.” [Bmphasis added].

ON QF LOSS:

A. Overview:

1. The FOSC coordination was provided by MST1 Chrystin McLelland of the United States
Coast Guard, M8U Port Arthur;

2. 'The incident involved the discharge of “Oil” as defined in OPA 90,33 US.C. §
2701(23), to navigable waters;

3. Inaccordance with 33 CFR§ 136.105()(12), the Claimani has certified no suit has been
filed in court for the uncompensated removal costs claimed;

4. The claim was submitied within the six year stalute of limitations for rernoval costs;

5. The NPFC Claims Manager has thoroughly reviewed all decumeniation submitted with
the claim and determined that some removal costs presented were for actions in
accordance with the NCP and that the costs for these actions were indeed reasonable and
allowable under OPA and 33 CFR§ 136.205 as set forth below,

6. The review of the actual costs, invoices and dailies focused on the evaluation of whether
such costs qualify as “Compensstion Allowable” under 33 CFR$§ 136.205.

B. Analysis:

The NPFEC Clatims Manager has reviewed the actual cost documents {o confirm that the
Claimant had incurred all costs claimed. The review focused on: (1) whether the actions
taken were compensable “removal actions” under OPA and the claims regulations at 33
CFR 136 (e.g., actions fo prevent, minimize, mitigaie the effects of the incident); (2)
whether the costs were incurred as a result of these actions; (3) whether the actions taken
were determined by the FOSC, and (4) whether the costs were adequately documented

and reasonable.

Upon review, the Claims Manager hereby determines that there are discrepancies with
regards to the Claimant’s invoice and the cost documentation provided for labor and fuel
surcharges billed on Friday, April 2, 2010, Claimant billed nine hours of overtime for
Eguipment Operators Broce Dumesnil and Shawn Richmond for work performed on
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April 2, 2010. The overtime rate billed for each operator was $57.00 per hour, for a total
of $1,026.00. However, the daily work sheet notes that each operator worked 5.50 hours
of overtime that day. The NPFC requested additional information regarding the billing of
the operators, In the Claimant’s November 22, 2011 written response, it was explained
that the operators worked a total of 13.50 hours that day, but were billed out at 17 howrs
eacl; and that a credit is due for 3.50 houss of overtime, for each operator, at the rate of
$57.00 per hour. Claimant’s eredit due is $399.00, for the 7.0 hours of billed work of
both operators not performed, at the rate of $57.00. Therefore, the NPFC will not
reimburse the Claimant for the $399.00 credit. :

The Claimant also billed a fuel surcharge of $1,535.33. The NPFC requested additional
information regarding the billing of the fuel surcharge. The Claimant’s December 7, 2011
response provided documentation to explain how the surcharge was calculated and
provided the Department of Energy EIA Retail On-Highway Diesel prices for April 2010,
The Claimant’s calculations noted the fuel surcharge amount should have been $1,535.00
instead of $1,535.33 requested in the claim submission, The amount was based onthe
total imvoiced response automotive equipment used during the clean-up, plus their 20%
mark-up. The NPFC will reimburse the Claimant $1,535.00 for the fuel surcharge.

Based on the NPFC’s denial of $399.33, the NPFC dstermines that the OSLTF will pay
$77,740.21 as full compensation for the reimbursable removal costs incurred by the
Claimant and submitted to the NPFC under claim number 911094-0002,

Determined Ampuni:

The NPFC determines that the OSLTF will pay $77,740.21 as full comapensation for the
reimbursable removal costs incurred by the Claimant and submitted to the NPFC under

Claim Number 811094-0002 for removal costs.

AMOUNT: 377.740.21

Claim Supervizo

Date of Supervisor’s review: 1/4/12

Supervisor Action: Approved

Supervisor’s Comments:






