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[bookmark: _Ref460483366]Section 7 - Miscellaneous Procedural Guides
This section is intended as a quick reference for items that are less common than those addressed in the first 6 sections of the Coast Guard trial guide, yet more common than the items that remain solely in the Electronic Bench Book (EBB).  This arrangement permits some shortening of sections 1-6 while making some of the more frequently used EBB materials more handy.  It is designed for use on a laptop, or other computer, with the EBB installed.  
You must activate the command “Include Notes in Print-Outs” from the EBB menu in order to view all of the charts & notes in a printed version of the trial guide.  
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[bookmark: _2-7-1.__Waiver_1]

2-7-1. Waiver of Statutory Waiting Period
MJ: ___________, you have a right to a delay of (three) (five) days between the day charges are served on you and the day of trial, not counting the day of service and the day of trial.  Unless you consent, you may not be tried on these charges until ___________.
Do you understand this right?
ACC: (Responds.)
MJ: Have you discussed this with your defense counsel?
ACC: (Responds.)
MJ: Do you consent to the trial proceeding today?
ACC: (Responds.)
MJ: Has anyone forced you to consent to proceeding today?
ACC: (Responds.)
MJ: Trial counsel, you may proceed.
[bookmark: _2-7-2.__Pro][bookmark: _Ref460483389]2-7-2. Pro Se Representation
MJ: ___________, you have indicated that you wish to represent yourself at this trial.  If I permit you to represent yourself, then you will be expected to conduct your defense just as if you were a qualified lawyer.  Do you understand that?
ACC: (Responds.)
MJ: Have you ever studied law or had any legal training?
ACC: (Responds.)
MJ: What education do you have? (Do you understand English?)
ACC: (Responds.)
MJ: Do you suffer from any physical or mental ailments?
ACC: (Responds.)
MJ: Are you presently taking any medication?
ACC: (Responds.)
MJ: Have you ever represented yourself or someone else in a criminal trial?
ACC: (Responds.)
MJ: Do you know what offenses you are charged with?
ACC: (Responds.)
MJ: Are you familiar with the Military Rules of Evidence?
ACC: (Responds.)
MJ: Do you realize that the Military Rules of Evidence govern what evidence may be introduced and those rules must be followed even though you are representing yourself?
ACC: (Responds.)
MJ: Let me give you an example of what could occur at trial:  If the trial counsel offers some evidence that normally would not be admissible, a trained lawyer would object to the evidence and the evidence would be kept out of the trial.  If you are acting as your own lawyer and you do not recognize that the evidence is inadmissible and fail to object, then the evidence will come in.  Do you understand that?
ACC: (Responds.)
MJ: Are you familiar with the Rules for Courts‑Martial?
ACC: (Responds.)
MJ: Do you realize the Rules for Courts‑Martial govern how this case will be tried?
ACC: (Responds.)
MJ: Do you understand that you would be better off with a trained lawyer who would know the procedures, the rules of evidence, the Rules for Courts‑Martial, and rules of law?
ACC: (Responds.)
MJ: Also, when you represent yourself, you are personally involved in the case and it is very difficult for you to have an objective view of the proceedings.  In fact, sometimes, you may become so involved that you harm yourself by what you say and do in court. Whereas, a lawyer whose duty is to represent you can act more objectively, can follow correct procedures, and is less likely to do you harm and is more likely to do you good.  Do you understand this?
ACC: (Responds.)
MJ: As a general rule, acting as your own lawyer is not a good policy.  Even if you are legally trained, it is not a good idea.  If you are not legally trained, it is even worse.  Do you understand that?
ACC: (Responds.)
MJ: Do you realize that representing yourself is not a matter of merely telling your story?  And if you testify, you cannot just give a statement.  You must ask yourself questions and then give answers, according to the Military Rules of Evidence and the Rules for Courts‑Martial?
ACC: (Responds.)
MJ: Have you discussed the idea of representing yourself with your detailed defense counsel?
ACC: (Responds.)
MJ: Do you realize that the maximum punishment in this case if you are convicted of all charges and specifications is ___________?
ACC: (Responds.)
MJ: Have you tried to talk to any other lawyer about your case?
ACC: (Responds.)
MJ: Would you like to talk to another lawyer about this?
ACC: (Responds.)
MJ: Have you understood everything I have said to you?
ACC: (Responds.)
MJ: Let me advise you further that I think it is unwise for you to represent yourself.  I strongly urge that you not represent yourself.  Knowing all that I have told you, do you still want to act as your own lawyer?
ACC: (Responds.)
	NOTE:  If the accused persists, continue with the following:  
MJ: Is this decision made as a result of any threats or force against you?  Is it a decision you make of your own free will?
ACC: (Responds.)
MJ: Even though you desire to represent yourself, I recommend that you have counsel sit with you at the counsel table and be available to assist you.  Do you want counsel to remain at counsel table?
ACC: (Responds.)
NOTE:  RCM 506(d) requires that the MJ be satisfied that the accused is mentally competent to make the decision and understand the disadvantages of self-representation.  The MJ should, therefore, make factual findings regarding: (1) the accused’s ability to appreciate the nature of a criminal trial & its potential consequences; (2) the ability of the accused to communicate & express him/her self; & (3) whether the decision is voluntary.  After making the required findings of fact & determining that the accused may proceed pro se, continue as follows:  
MJ: I am going to have your detailed counsel stay (either at counsel table, if the accused elected, or in the spectator section) throughout your trial and be available.  Counsel may provide you with advice and procedural instructions.  Counsel will not do anything without your agreement; however, (he) (she) is available to act as your lawyer or assist you at any time.  If at any time during the trial, you feel that you could benefit from advice and you want to take a break to talk to counsel about something, let me know, and I will permit it.  Do you understand this?
ACC: (Responds.)
	See U.S. v. Mix, 35 M.J. 283 (C.M.A. 1992)
[bookmark: _2-7-3.__Waiver][bookmark: _Ref460483443]2-7-3. Waiver of Conflict–Free Counsel
(DC Representing Multiple Accused)
MJ: ___________, do you understand that you have a constitutional right to be represented by counsel who has undivided loyalty to you and your case?
ACC: (Responds.)
MJ: Do you understand that a lawyer ordinarily should not represent more than one client when the representation involves a matter arising out of the same incident?
ACC: (Responds.)
MJ: For a lawyer to represent more than one client concerning a matter arising out of the same incident, you have to consent to that representation.  Do you understand that?
ACC: (Responds.)
MJ: Have you discussed this matter with your defense counsel?
ACC: (Responds.)
MJ: After discussing this matter with (him) (her), did you decide for yourself that you would like to have (him) (her) still represent you?
ACC: (Responds.)
MJ: Do you understand that when a defense counsel represents two or more clients regarding a matter arising out of the same incident, then the lawyer may have divided loyalties, that is, for example, the defense counsel may be put in a position of arguing that one client is more at fault than another client?
ACC: (Responds.)
MJ: Understanding that even if an actual conflict of interest does not presently exist between your defense counsel representing you and (his) (her) other client(s), but that one could possibly develop, do you still desire to be represented by ___________ ?
ACC: (Responds.)
MJ: Do you understand that you are entitled to be represented by another lawyer where no potential conflict of interest would ever arise?
ACC: (Responds.)
MJ: Knowing this, please tell me why you want to give up your right to conflict‑free counsel and be represented by ___________ ?
ACC: (Responds.)
MJ: Do you have any questions about your right to conflict‑free counsel?
ACC: (Responds.)
MJ: I find that the accused has knowingly and voluntarily waived (his) (her) right to conflict‑free counsel and may be represented by ___________ at this court‑martial.
See U.S. v. Smith, 36 M.J. 455 (C.M.A. 1993); U.S. v. Hurtt, 22 M.J. 134 (C.M.A. 1986); and U.S. v Breese, 11 M.J. 17 (C.M.A. 1981).
[bookmark: _2-7-4.__Pretrial][bookmark: _Ref460481359]2-7-4. Pretrial Agreement: Dismissal of Charge Clause
MJ: Your pretrial agreement indicates that the convening authority has directed the trial counsel to move to dismiss (charge(s) ___ and (its) (their) specification(s) after I accept your plea of guilty.  In other words, if I accept your plea of guilty, the Government will not prosecute the remaining charge(s) provided your plea of guilty remains in effect until the imposition of sentence, at which time I would grant the motion.  Do you understand that?
ACC: (Responds.)
MJ: However, if for some reason your plea of guilty at any time becomes unacceptable, the trial counsel would be free to proceed on (all) (the) charge(s) and (its) (their) specification(s).  Do you understand that?
ACC: (Responds.)
[bookmark: _2-7-5.__Pretrial][bookmark: _Ref460481372]2-7-5. Pretrial Agreement: Testify In another Case
MJ: The next paragraph requires that you testify truthfully if called as witness in the case of United States v. ________________.  You are also required to fully and truthfully cooperate in the court-martial process in that case, including talking to law enforcement officers, and trial and defense counsel, among others.  (You are only required to do so if you are granted testimonial immunity.)  
MJ:	Do you understand what you must do under this provision to remain in compliance with this term of your agreement?
ACC:	__________.
MJ:	Counsel, if the accused fails to comply with this provision, can the government prosecute the accused for the specification(s) that the agreement says will be withdrawn? 

[Note:  Make sure that the reply is consistent with the terms of the misconduct provision]
TC:	__________.
DC:	__________.
MJ:	(to accused)  If you are called as a witness in that case and either refuse to testify or testify untruthfully, the convening authority will no longer be bound by the sentence limitations contained in Appellate Exhibit ___.  Do you understand that?
ACC:	__________.
[bookmark: _2-7-6.__pretrial]2-7-6. Pretrial Agreement: Operation of Article 58a 
On A Suspended Sentence
N/A to the Coast Guard.
[bookmark: _2-7-7.__Pretrial][bookmark: _Ref460481434]2-7-7. Pretrial Agreement: Suspension without Deferment
MJ: Your pretrial agreement provides that the convening authority will suspend for ___ (years) (months) any sentence to confinement which is adjudged.  However, the agreement makes no reference to deferment.  Did you realize at the time you made the agreement, and do you understand now that the effect of this provision is that you will begin serving any sentence to confinement when adjudged and the convening authority will suspend the (unexecuted) (unserved) portion of any confinement when he/she takes action in your case and you will then be released from confinement?
ACC: (Responds.)
[bookmark: _Hlt460483505][bookmark: _2-7-8.__Pretrial][bookmark: _Ref460481444]
2-7-8. Pretrial Agreement: Article 32 Waiver
MJ: Your pretrial agreement states that you agreed to waive the Article 32 investigation. Have you discussed what an Article 32 investigation is with your defense counsel?
ACC: (Responds.)
MJ: Do you understand that no charge against you may be tried at a general court‑martial without first having an Article 32 investigation concerning that charge unless you agree otherwise?
ACC: (Responds.)
MJ: Do you understand that the primary purpose of the Article 32 investigation is to have a fair and impartial hearing officer inquire into the truth of the matters set forth in the charge(s) and to obtain information on which to recommend what disposition should be made of the case?
ACC: (Responds.)
MJ: Do you also understand that you have the right to be present at the Article 32 investigation and to be represented by counsel at the investigation?
ACC: (Responds.)
MJ: Do you understand that you could call witnesses, cross‑examine Government witnesses, and present documents for the investigating officer to consider in arriving at his or her recommendations?
ACC: (Responds.)
MJ: Do you understand that you could have provided sworn or unsworn testimony at the Article 32 investigation?
ACC: (Responds.)
MJ: Do you also understand that one possible strategy for you and your counsel at the Article 32 investigation could have been an attempt to have the Article 32 officer recommend a disposition of the charge(s) other than trial by general court‑martial?
ACC: (Responds.)
MJ: Did you know about all these rights that you would have at the Article 32 investigation at the time you elected to give up the right to have the Article 32 investigation?
ACC: (Responds.)
MJ: Do you freely and willingly agree to proceed to trial by general court‑martial without an Article 32 investigation occurring in your case?
ACC: (Responds.)
MJ: Defense counsel, if the accused’s plea of guilty is determined to be improvident will the accused be afforded an Article 32 investigation or is it permanently waived?
DC: (Responds.)
MJ: Trial counsel, what is the government’s position?
TC: (Responds.)
[bookmark: _2-7-9.__Pretrial][bookmark: _Ref460481454]2-7-9. Pretrial Agreement: Waiver of Members
(Use only if accused has difficulty with the text in section 2)
MJ: Your pretrial agreement states that you agree to waive, that is give up, trial by members and to select trial by military judge alone.
ACC: (Responds.)
MJ: Do you understand the difference between trial before members and trial before military judge alone, as I explained to you earlier?
ACC: (Responds.)
MJ: Did you understand the difference between the various types of trials when you signed your pretrial agreement?
ACC: (Responds.)
MJ: Did you understand that you were giving up trial with members when you signed your pretrial agreement?
ACC: (Responds.)
MJ: Was that waiver a free and voluntary act on your part?
ACC: (Responds.)
[bookmark: _2-7-10.__Pretrial]
2-7-10. Pretrial Agreement: Waiver of Motions
Note 1: Limits on waiver of motions.  RCM 705 prohibits any PTA term that is involuntary or deprives the accused of: (1) the right to due process; (2) the right to challenge the jurisdiction of the court; (3) the right to a speedy trial; (4) the right to a complete sentencing proceeding; or (5) the complete & effective exercise of post-trial & appellate rights.  Thus, the accused cannot agree to “waive all motions.”  Lesser waivers may be acceptable.  In addition to the text here, see §2-7-11.
MJ: (To accused) Your pretrial agreement states that you waive, or give up, the right to make a motion regarding (state the specific motion(s) waived by the pretrial agreement.) I advise you that certain motions are waived, or given up, if your defense counsel does not make the motion prior to entering your plea.  Some motions, however, such as motions to dismiss for a lack of jurisdiction or failure to state an offense, for example, can never be given up.  Do you understand that this term of your pretrial agreement means that you give up the right to make (this) (any) motion which by law is given up when you plead guilty?
ACC: (Responds.)
MJ: In particular, do you understand that this term of your pretrial agreement precludes this court or any appellate court from having the opportunity to determine if you are entitled to any relief based upon (this) (these) motion(s).
ACC: (Responds.)
MJ: When you elected to give up the right to litigate (this) (these) motion(s), did your defense counsel explain this term of your pretrial agreement and the consequences to you?
ACC: (Responds.)
MJ: Did anyone force you to enter into this term of your pretrial agreement?
ACC: (Responds.)
MJ: Defense counsel, which side originated the waiver of motion(s) provision? 
DC: (Responds.)
Note 2:  Unlawful Command Influence.  The Government may not require waiver of an unlawful command influence motion in order for the accused to obtain a PTA.  The accused, however, may offer to waive a UCI motion – but only if the UCI is limited to issues occurring during the accusatory phase (i.e. preferral, forwarding, & referral of charges).  The accused may not offer to waive a UCI motion for issues occurring during the adjudicatory phase (e.g. witness, member, MJ, or counsel interference).  See U.S. v. Weasler, 43 M.J. 15 (1995).  
Any term of a PTA concerning waiver of UCI that originated with the Government should be declared void as a matter of public policy.  For other motions not prohibited by RCM 705, or a UCI motion that originated with the Defense, and involves only the accusatory phase, continue as follows:  
MJ: (to accused) (Although the government originated this term of your pretrial agreement,) did you freely and voluntarily agree to this term of your pretrial agreement in order to receive what you believed to be a beneficial pretrial agreement? 
ACC: (Responds.)
MJ: Defense counsel, what do you believe to be the factual basis of any motions covered by this term of the pretrial agreement?
DC: (Responds.)
MJ: (to accused) Do you understand that if (this) (these) motion(s) were made and granted by me, then a possible ruling could have been that (all charges against you would be dismissed) (the statement you gave to (your command) (law enforcement authorities) (_________) could not be used as evidence against you at this court-martial) (__________________________)?
ACC: (Responds.)
MJ: (to accused) Knowing what your defense counsel and I have told you, do you want to give up making (this) (these) motion(s) in order to get the benefit of your pretrial agreement?
ACC: (Responds.)
MJ: Do you have any questions about this provision of your pretrial agreement?
ACC: (Responds.)
[bookmark: _2-7-11.__Pretrial]2-7-11. Pretrial Agreement: Waiver of Motion for Illegal Pretrial Punishment (Article 13) Sentencing Credit
MJ: Your pretrial agreement indicates that you agree to waive, or give up, your right to make a motion about whether you have suffered from illegal pretrial punishment.  Article 13 of the Uniform Code of Military Justice essentially prohibits anyone from imposing pretrial punishment upon you except for the minimum amount of restraint necessary to ensure your presence for trial.  In addition, your chain of command may not publicly humiliate or degrade you as a form of punishment.  Do you understand what I have said?
ACC: (Responds.)
MJ: What was the nature of the pretrial restraint, if any, that you have undergone pending this trial?
ACC: (Responds.)
MJ: (If accused had been in pretrial restraint:)  What is it about this pretrial restraint that you believe may have been illegal?
ACC: (Responds.)
MJ: Tell me about other illegal pretrial punishment, if any, you may have suffered.
ACC: (Responds.)
MJ: (If accused has been in pretrial confinement:)  Do you understand that the law requires that I award you day for day credit against the sentence for any lawfully imposed pretrial confinement imposed in this case?
ACC: (Responds.)
MJ: Do you also understand that if you convinced me that more likely than not you suffered from illegal pretrial punishment, then you would be entitled to (additional) credit against any sentence which you may receive in this case? 
ACC: (Responds.)
MJ: Do you understand that, by this term of your pretrial agreement, you are giving up the right for this court, or any court considering an appeal of your case, to determine if you actually suffered from illegal pretrial punishment to include a claim for (additional) credit against your sentence for illegal pretrial punishment?
ACC: (Responds.)
MJ: Defense counsel, have you considered the amount of credit you would have asked for if this issue were to be litigated?
DC: (Responds.)
MJ: (To the accused) Do you understand that the amount of credit for illegal pretrial punishment, if any, would be subject to my discretion depending on the seriousness of the illegal pretrial punishment?  (If you succeeded on this issue, do you understand that you may have received the credit sought by your defense counsel, or possibly more or less than that amount?) 
ACC: (Responds.)
MJ: Do you understand that by not litigating this issue, you will never know what credit for illegal pretrial punishment, if any, that you would be entitled to, and that you will receive no credit against your sentence for illegal pretrial punishment?
ACC: (Responds.)
MJ: When you elected to give up the right to litigate the illegal pretrial punishment issue, did your defense counsel explain this issue and the consequences to you?
ACC: (Responds.)
MJ: Did anyone force you to enter into this term of your pretrial agreement?
ACC: (Responds.)
MJ: Defense Counsel, which side originated this term of the pretrial agreement?
ACC: (Responds.)
MJ: (Although the government originated this term of your pretrial agreement,) Did you freely and voluntarily decide to agree to this term of your pretrial agreement in order to receive what you believed to be a beneficial pretrial agreement? 
ACC: (Responds.)
MJ: Knowing what I have now told you, do you still desire to give up the right to litigate the issue of illegal pretrial punishment as long as your pretrial agreement continues to exist?
ACC: (Responds.)
MJ: Do you have any questions about this provision of your pretrial agreement?
ACC: (Responds.)
MJ: As I have stated, if I accept your waiver of the Article 13 issue, I will not order any credit to be applied against your sentence for illegal pretrial punishment.  You may, however, bring to the court's attention (the conditions of your pretrial restraint) (and) (your perceived pretrial punishment) in the sentencing phase of the trial so that the court can consider such matters in deciding upon an appropriate sentence for you.  Do you understand that?
ACC: (Responds.)
See U.S. v McFadyen, 51 M.J. 289 (1999).
[bookmark: _2-7-12.__Statute]2-7-12. Statute of Limitations
NOTE: The MJ has a duty to advise the accused of the right to assert the statue of limitations as a bar to the trial – unless it explicitly appears in the record that the accused is aware of this right when it is obviously applicable.  The following advice should normally be given before the accused enters a plea.  
MJ: ___________, one of the offenses for which you are about to be tried is (specify the offense).  This offense is alleged to have been committed more than (five) (___) years before the date upon which the sworn charges in this case were received by a summary court‑martial convening authority.  It therefore appears that the statute of limitations may properly be asserted by you in bar of trial for this offense.  In other words, this specification (and charge) must be dismissed upon your request.  Take time to consult with your counsel and then advise me whether you wish to assert the statute of limitations in bar of trial for the offense of (specify the offense).
NOTE:  An assertion of the statute of limitations should be treated as a motion to dismiss.  If the motion raises a question of fact, defer ruling until all evidence is presented.  When determination of such issue is essential to the question of guilt or innocence, the issue of fact must be decided by the court pursuant to the appropriate instructions.  RCM 905 & 907.  
[bookmark: _2-7-13.__Motion][bookmark: _Ref460482432]2-7-13. Motion for Finding of Not Guilty
(made before the members)
NOTE:  RCM 917 motions are normally made at an Article 39(a) session.  Before ruling, the DC may properly be required to indicate specifically where the evidence is legally insufficient.  Also, the ruling may be deferred to permit the TC to reopen the case & present additional evidence.  The MJ may grant the motion as to the charged offense but deny it with respect to a LIO.  If the Defense motion is mistakenly made before the members, and then denied, the MJ should instruct the members as follows:
MJ: You are advised that my ruling(s) on the defense motion for a finding of not guilty must not influence you in any way when you consider whether the accused is guilty or not guilty.  The ruling(s) (was) (were) governed by a different standard than that which will guide you in determining whether the accused is guilty or not guilty.  A finding of guilty may not be reached unless the government has met its burden of establishing the guilt of the accused beyond a reasonable doubt, and whether this standard of proof has been met is a question which must be determined by you without any references to my prior ruling(s) on the motion(s) for a finding of not guilty.
NOTE:  Instruct the members as follows if the motion was granted in part so that the specification is reduced to a lesser offense.  Also consider directing the TC to prepare a new cleansed charge sheet (AKA flyer).
MJ: You are advised that I have found the accused not guilty of the part of (the) specification (___) of (the) charge ______ which alleges the offense of ___________. However, the accused remains charged in this specification with the lesser offense of ___________.  My ruling must not influence you in any way when you consider whether the accused is guilty or not guilty of the lesser offense.  The ruling was governed by a different standard than that which will guide you in determining whether the accused is guilty or not guilty of the lesser offense.  A finding of guilty may not be reached unless the government has met its burden of establishing the guilt of the accused beyond a reasonable doubt, and whether this standard of proof has been met is a question which must be determined by you without reference to my prior ruling on the motion for a finding of not guilty.
[bookmark: _Hlt460482662][bookmark: _2-7-14.__Reconsideration][bookmark: _Ref460482604]2-7-14. Reconsideration Instruction (Findings)
NOTE:  An instruction substantially as follows must be given when any court member proposes reconsideration:  
MJ: Reconsideration is a process wherein you are allowed to re-vote on your finding(s) after you have reached a finding of either guilty or not guilty.  The process for reconsideration is different depending on whether the proposal to reconsider relates to a finding of guilty or a finding of not guilty.  After reaching your finding(s) by the required concurrence, any member may propose that (some or all of) the finding(s) be reconsidered.  When this is done, the first step is to vote on the issue of whether to reconsider and re-vote on the finding(s).  In order for you to reconsider and re-vote on a finding, the following rules apply:
[NOTE: The table is an aide to crafting the instruction.]
	Votes Needed for Reconsideration of Findings

	# of Members
	Current Finding of 
Not Guilty
	Current Finding of 
Guilty

	3
	2
	2

	4
	3
	2

	5
	3
	2

	6
	4
	3

	7
	4
	3

	8
	5
	3

	9
	5
	4

	10
	6
	4

	11
	6
	4

	12
	7
	5



MJ:  If the proposal is to reconsider a not guilty finding, then a majority of the members must vote by secret written ballot in favor of reconsideration.  Since we have _____ members, that means ______ members must vote in favor of reconsidering any finding of not guilty.  
If the proposal is to reconsider a guilty finding, then more than one-third of the members must vote by secret written ballot in favor of reconsideration.  Since we have _____ members, that means _____ members must vote in favor of reconsidering any finding of guilty.  (If the proposal is to reconsider a guilty finding where the death penalty is mandatory for that finding, which means in this case, a guilty finding for the offense(s) of _____________, then a proposal by any member for reconsideration regarding (that) (those) offense(s) requires you to reconsider that finding.) 
If you do not receive the required concurrence in favor of reconsideration, that ends the issue and you should open the court to announce the findings as originally voted.  If you do receive the required concurrence in favor of reconsideration, then you must adhere to all my original instructions for determining whether the accused is guilty or not guilty, to include the procedural rules pertaining to your voting on the findings and (the required two-thirds concurrence for a finding of guilty) (the unanimous vote requirement for a finding of guilty for a capital offense).
(Panel President) ________, when the findings are announced, do not indicate whether they are the original findings or the result of reconsideration.
[bookmark: _2-7-16.__Clemency]2-7-16. Clemency (Recommendation for Suspension)
MJ: You have no authority to suspend either a part of or the entire sentence that you adjudge; however you may recommend such suspension. Such a recommendation is not binding on the convening or higher authority.  Thus, in arriving at a sentence, you must be satisfied that it is appropriate for the offense(s) of which the accused has been convicted, even if the convening or higher authority refuses to adopt your recommendation for suspension.
If fewer than all members wish to recommend suspension of a part of, or the entire sentence, then the names of those making such a recommendation, or not joining in such a recommendation, whichever is less, should be listed at the bottom of the sentence worksheet.
Where such a recommendation is made, then the president, after announcing the sentence, may announce the recommendation, and the number of members joining in that recommendation.  Whether to make any recommendation for suspension of a part of or the entire sentence is solely in the discretion of the court.
Your responsibility is to adjudge a sentence which you regard as fair and just at the time it is imposed, and not a sentence which will become fair and just only if your recommendation is adopted by the convening or higher authority.
[bookmark: _2-7-17.__Clemency]2-7-17. Clemency (Additional Instructions)
MJ: It is your independent responsibility to adjudge an appropriate sentence for the offense(s) of which the accused has been convicted.  However, if any or all of you wish to recommend clemency, it is within your authority to do so after the sentence is announced.  Your responsibility is to adjudge a sentence which you regard as fair and just at the time it is imposed and not a sentence which will become fair and just only if the mitigating action recommended in your clemency request is adopted by the convening or higher authority who is in no way obligated to accept your recommendation.
A recommendation by the court for an administrative discharge or disapproval of a punitive discharge, if based upon the same matters as the sentence, is inconsistent with a sentence to a punitive discharge as a matter of law.  You may make the court’s recommendation expressly dependent upon such mitigating factors as (the) (attitude) (conduct) (of) (or restitution by) the accused after the trial and before the convening authority’s action.
[bookmark: _2-7-18.__“Hung][bookmark: _2-7-18.__‘Hung][bookmark: _2-7-18.__Hung][bookmark: _Ref460483055]2-7-18. Hung Jury Instruction
		NOTE: This rare instruction, contained only in EBB to save space here, may be needed if raised by the members, or if the parties and MJ determine that the members have been deliberating for an inordinate amount of time.  
[bookmark: _Ref460483033]2-7-19. Reconsideration Instruction (Sentence)
MJ: Reconsideration is a process wherein you are allowed to re-vote on a sentence after you have reached a sentence.  The process for reconsideration is different depending on whether the proposal to reconsider relates to increasing or decreasing the sentence.  After reaching a sentence by the required concurrence, any member may propose that the sentence be reconsidered.  When this is done, the first step is to vote on the issue of whether to reconsider and re-vote on the sentence.  In order for you to reconsider and re-vote on the sentence, the following rules apply:
If the proposal to reconsider is with a view to increasing the sentence, then a majority of the members must vote by secret written ballot in favor of reconsideration.  Since we have _____members, that means at least ______ members must vote in favor of reconsideration with a view to increase the sentence.  
If the proposal to reconsider is with a view to decrease the sentence, then more than one-third of the members must vote by secret written ballot in favor of reconsideration.  Since we have _____ members, then _____ members must vote in favor of reconsideration with a view to decrease the sentence.  (However, if the sentence you have reached includes confinement in excess of ten years (or confinement for life) (or confinement for life without eligibility for parole), then only more than one-fourth of the members, or at least ______ members must vote in favor of reconsideration with a view to decrease the sentence.)  (If the sentence you have reached is death, then a proposal by any member for reconsideration requires you to reconsider.)  
If you do not receive the required concurrence in favor of reconsideration, that ends the issue and you should open the court to announce the sentence as originally voted.  If you do receive the required concurrence in favor of reconsideration, then you must adhere to all my original instructions for proposing and determining an appropriate sentence to include the two-thirds (or three-fourths) (or unanimous) concurrence required for a sentence.
(to President)  ______ when the sentence is announced, do not indicate whether it is the original sentence or the result of reconsideration.
	Votes Needed for Reconsideration of Sentence

	# of Members
	Increase Sentence
	Decrease Sentence
(10 yrs or less)
	Decrease Sentence
(Conf. > 10 years)

	3
	2
	2
	*

	4
	3
	2
	*

	5
	3
	2
	2

	6
	4
	3
	2

	7
	4
	3
	2

	8
	5
	3
	3

	9
	5
	4
	3

	10
	6
	4
	3

	11
	6
	4
	3

	12
	7
	5
	4



[bookmark: _2-7-20.__Comment][bookmark: _Ref495226499]2-7-20. Comment on Right to Silence, or Right to Counsel
NOTE:  A question concerning, evidence of, or argument about the accused’s right to remain silent, or to counsel, is normally improper and inadmissible.  If such information is presented to the members, even absent objection, the MJ should determine whether or not this evidence is admissible and, if inadmissible, evaluate any potential prejudice, make any appropriate findings, & fashion an appropriate remedy.  This should be done in an Article 39(a) session.  Cautions to counsel and witnesses are normally appropriate.
If the matter was improperly raised before the members, a curative instruction like the following is normally appropriate.  However, the defense may affirmatively request one not be given to avoid highlighting the matter.  A mistrial may be necessary in some instances.  See U.S. v Garrett, 24 M.J. 413 (CMA 1987) and U.S. v Sidwell, 51 M.J. 262 (1999).
MJ: (You heard) (A question by counsel may have implied) that the accused may have exercised (his) (her) (right to remain silent) (and) (or) (right to request counsel).  It is improper for this particular (question) (testimony) (statement) to have been brought before you.  Under our military justice system, service members have certain constitutional and legal rights that must be honored.  When suspected or accused of a criminal offense, a service member has (an absolute right to remain silent) (and) (or) (certain rights to counsel).  That the accused may have exercised (his) (her) right(s) in this case must not be held against (him) (her) in any way.  You must not draw any inference adverse to the accused because (he) (she) may have exercised such right(s), and the exercise of such right(s) must not enter into your deliberations in any way.  You must disregard the (question) (testimony) (statement) that the accused may have invoked his right(s).  Will each of you follow this instruction? 
[bookmark: _2-7-21.__Credit]2-7-21. Credit for Article 15 Punishment
NOTE 1:  Using this instruction. When an accused has previously received nonjudicial punishment for the same offense of which the accused stands convicted at the court-martial, the defense has the option to introduce evidence of the prior nonjudicial punishment for the sentencing authority to consider.  If the defense introduces the Article 15 in mitigation in a trial with members, the judge must instruct as to the specific credit (see NOTE 2) that will be given for the prior nonjudicial punishment unless the defense requests that the judge merely instruct that the members consider the prior punishment (see NOTE 3) when adjudging the sentence.  The judge should obtain the defense’s election regarding the desired instruction at the Article 39(a) session on sentencing instructions. The defense also has the right to have the judge determine the proper credit to be given by the convening authority without making the members aware of the prior Article 15 or the specific credit to be given (see NOTE 4).  In a judge alone trial, the judge must state on the record the specific credit to be awarded for the prior punishment.  See United States v. Gammons, 51 M.J. 169 (1999).
NOTE 2:  Instruction on specific credit.  When the judge instructs on specific credit to be given for a prior Article 15 punishment, the judge must ensure the accused receives “day for day, dollar for dollar, stripe for stripe” credit for any prior nonjudicial punishment suffered for the same offense(s) on which the accused was convicted at the court-martial.  United States v. Pierce, 27 M.J. 367 (C.M.A. 1989).  The judge should address this issue when discussing proposed sentencing instructions with counsel to arrive at a fair and reasonable credit on which to instruct.  Because the types of punishment administered nonjudicially and judicially are not always identical, and because no current guidelines exist for equivalent punishments except those contained in RCM 1003(b) (6) and (7), which provide an equivalency for restriction and hard labor without confinement to that of confinement, the judge is responsible to ensure that the accused receives proper credit for the prior punishment.  (Judges may want to look to the 1969 MCM’s Table of Equivalent Punishments as a guide.  That Table indicated that one day of confinement equals one and one-half days of hard labor without confinement, or two days’ restriction, or one day’s forfeiture of pay.)  Once the judge determines the appropriate credit (see, e.g., United States v. Edwards, 42 M.J. 381 (1995)), the judge should give an instruction substantially as follows:
MJ: When you decide upon a sentence in this case, you must consider that punishment has already been imposed upon the accused under Article 15, UCMJ, for the offense(s) of ___________________ of which (he) (she) has also been convicted at this court-martial.  The accused will receive specific credit for the prior nonjudicial punishment which was imposed and approved.  After trial and when the case is presented to the convening authority for action, the convening authority must credit the accused with the prior punishment from the Article 15 proceeding against any sentence you may adjudge.  The convening authority, therefore, must [the judge states the specific credit to be given by stating words to the effect of: (disapprove any adjudged reprimand) (and) (reduce any adjudged forfeiture of pay by $____ pay per month for ____ month(s)) (and) (credit the accused with already being reduced in grade to E-__) (and) (reduce any adjudged restriction by ___ days, or reduce any adjudged hard labor without confinement by ___ days, or reduce any adjudged confinement by ___ days).]
NOTE 3:  General consideration of prior Article 15.  The following instruction should be given if the defense requests that the instructions only mention consideration of the prior NJP without stating any specific credit.  However, the MJ must, if requested, determine and announce the specific credit to be awarded at an Article 39(a) session.  See Note 4.  
MJ: When you decide upon a sentence in this case, you must consider that punishment has already been imposed upon the accused under Article 15, UCMJ, for the offense(s) of ________________________ of which (he) (she) has also been convicted at this court-martial. This prior punishment is a matter in mitigation which you must consider. 
NOTE 4: . Evidence of the Article 15 & amount of specific credit is NOT presented to the members.  The defense has the option of making no mention of the NJP to the court.  In other words, the defense only raises the issue with the Convening Authority.  However, the MJ must, if requested, determine and announce the specific credit to be awarded at an Article 39(a) session.  It is suggested that the MJ defer determining the actual credit until after the sentence has been announced.  See the instruction following note 2 to announce the credit.
U. S. v. Gammons, 51 M.J. 169 (1999); U.S. v Pierce, 27 M.J. 367 (CMA 1989)
	[bookmark: _Table_2-6_Table]Table 2-6
Table of Equivalent Punishments

	Confinement At Hard Labor
	Hard Labor Without Confinement
	Restriction To Limits
	Forfeiture

	1 day
	1 ½ days
	2 days
	1 day’s pay

	

	

	[bookmark: _Table_2-7_Table]Table 2-7
Table of Equivalent Nonjudicial Punishments

	Kind of Punishment
	Upon Commissioned and Warrant Officers (To Be Used Only By An Officer with GCM Jurisdiction, or By A Flag Officer In Command or His Delegate)
	Upon Other Personnel

	Arrest in Quarters
	1 day
	-------

	Restriction
	2 days
	2 days

	Extra Duties
	-------
	1 ½ days*

	Correctional Custody
	-------
	1 day

	Forfeiture of pay
	1 day’s pay
	1 day’s pay

	


*The factor designated by an asterisk in the table above is 2 instead of 1 ½ when the punishment is imposed by a commanding officer below the grade of major or lieutenant commander. The punishment of forfeiture of pay may not be substituted for the other punishments listed in the table, nor may those other punishments be substituted for forfeiture of pay.
[bookmark: _2-7-22.__Views]2-7-22. Views and Inspections
		NOTE:  A rare & lengthy instruction – See EBB & RCM  913(c)(3).
[bookmark: _2-7-23.__Absent]2-7-23. Absent Accused Instruction: Preliminary Findings
(given to members when accused is absent)
MJ: Under the law applicable to trials by court‑martial, various circumstances may exist whereby a court‑martial can proceed to findings and sentence, if appropriate, without the accused being present in the courtroom.  I have determined that one or more of these circumstances exist in this case.  In this regard you are advised that you are not permitted to speculate as to why the accused is not present in court today and that you must not draw any inference adverse to the accused because (he) (she) is not appearing personally before you.  You may neither impute to the accused any wrongdoing generally, nor impute to (him) (her) any inference of guilt as respects (his) (her) nonappearance here today.  Further, should the accused be found guilty of any offense presently before this court, you must not consider the accused’s nonappearance before this court in any manner when you close to deliberate upon the sentence to be adjudged.
Is there any member who cannot follow this instruction?
		[See U.S. v. Minter, 8 M.J. 867 (NMCCMR 1980).]
[bookmark: _2-7-24.__Stipulations]2-7-24. Stipulations of Fact and Expected Testimony
(Not IAW A Pretrial Agreement)
(Article 39a Session)
MJ: ___________, before signing the stipulation, did you read it thoroughly?
ACC: (Responds.)
MJ: Do you understand the contents of the stipulation?
ACC: (Responds.)
MJ: Do you agree with the contents of the stipulation?
ACC: (Responds.)
MJ: Before signing the stipulation, did your defense counsel explain the stipulation to you?
ACC: (Responds.)
MJ: Do you understand that you have an absolute right to refuse to stipulate to the contents of this document?
ACC: (Responds.)
MJ: You should enter into this stipulation only if you believe it is in your best interest to do so. Do you understand that?
ACC: (Responds.)
MJ: ___________, I want to ensure that you understand how this stipulation is to be used:
(IF STIPULATION OF FACT:)
MJ: When counsel for both sides and you agree (to a fact) (the contents of a writing), the parties are bound by the stipulation and the stipulated matters are facts in evidence to be considered along with all the other evidence in the case. Do you understand that?
ACC: (Responds.)
(IF STIPULATION OF EXPECTED TESTIMONY:)
MJ: When counsel for both sides and you agree to a stipulation of expected testimony, you are agreeing that if ___________ were present in court and testifying under oath, he/she would testify substantially as set forth in this stipulation. The stipulation does not admit the truth of the person’s testimony. The stipulation can be contradicted, attacked, or explained in the same way as if the person was testifying in person. Do you understand that?
ACC: (Responds.)
MJ: ___________, knowing now what I have told you and what your defense counsel earlier told you about this stipulation, do you still desire to enter into the stipulation?
ACC: (Responds.)
MJ: Do counsel concur in the contents of the stipulation?
TC/DC: (Respond.)
MJ: The stipulation is admitted into evidence as ___________.
NOTE: Stipulations of expected testimony are admitted into evidence but only read to the members.  The stipulation does NOT go back with the members.  Consider labeling it as an Appellate Exhibit (like the AF) to reduce possibility of inadvertently providing it to the members.  
[bookmark: _2-7-25.__Confessional]2-7-25. Confessional Stipulation of Fact Inquiry
NOTE:  The following is required by U.S. v. Bertelson, 3 M.J. 314 (CMA 1977) whenever a stipulation practically amounts to a confession as set forth in the discussion following RCM 811(c).
MJ: Please have the stipulation marked as a Prosecution Exhibit, present it to me, and make sure the accused has a copy.
TC/DC: (Respond.)
MJ: ___________, I have before me Prosecution Exhibit ___ for Identification, a stipulation of fact. Did you sign this stipulation?
ACC: (Responds.)
MJ: Did you read this document thoroughly before you signed it?
ACC: (Responds.)
MJ: Do both counsel agree to the stipulation and that your signatures appear on the document?
TC/DC: (Respond.)
MJ: ___________, a stipulation of fact is an agreement among the trial counsel, the defense counsel, and you that the contents of the stipulation are true, and if entered into evidence are the uncontradicted facts in this case. No one can be forced to enter into a stipulation, and no stipulation can be accepted without your consent, so you should enter into it only if you truly want to do so. Do you understand this?
ACC: (Responds.)
MJ: Are you voluntarily entering into this stipulation because you believe it is in your own best interest to do so?
ACC: (Responds.)
MJ: ___________, the government has the burden of proving beyond a reasonable doubt every element of the offense(s) with which you are charged. By stipulating to the material elements of the offense(s), as you are doing here, you alleviate that burden. That means that based upon the stipulation alone, and without receiving any other evidence, the count can find you guilty of the offense(s) to which stipulation relates. Do you understand that?
ACC: (Responds.)
(IF JUDGE ALONE TRIAL:)
MJ: If I admit this stipulation into evidence it will be used in two ways.
First, I will use it to determine if you are, in fact, guilty of the offense(s) to which the stipulation relates.
And second, I will use it in determining an appropriate sentence for you.
(IF MEMBERS TRIAL:)
MJ: If I admit this stipulation into evidence it will be used in two ways.
First, members will use it to determine if you are, in fact, guilty of the offense(s) to which the stipulation relates.
And second, the trial counsel may read it to the court members and they will have it with them when they decide upon your sentence.
MJ: Do you understand and agree to these uses of the stipulation?
ACC: (Responds.)
MJ: Do both counsel also agree to these uses?
TC/DC: (Respond.)
MJ: ___________, a stipulation of fact ordinarily cannot be contradicted. You should, therefore, let me know now if there is anything whatsoever in the stipulation that you disagree with or feel is untrue. Do you understand that?
ACC: (Responds.)
MJ: At this time, I want you to read your copy of the stipulation silently to yourself as I
read it to myself.
Note: Be alert to inconsistencies between the stipulation and what the accused says during the inquiry establishing the factual basis for the stipulation.  
MJ: Have you finished reading it?
ACC: (Responds.)
MJ: ___________, is everything in the stipulation the truth?
ACC: (Responds.)
MJ: Is there anything in the stipulation that you do not which to admit that is true?
ACC: (Responds.)
MJ: ___________, have you consulted fully with your counsel about the stipulation?
ACC: (Responds.)
MJ: After having consulted with your counsel, do you consent to my accepting the stipulation?
ACC: (Responds.)
MJ: ___________, at this time I want you to tell me what the factual basis is for this stipulation. Tell me what happened.
	NOTE:  BB recommends a mini-providence inquiry into the facts behind the stipulation – especially on issues of intent.  Also, be alert for inconsistencies with a stipulation of fact.  

MJ: Does either counsel believe that any further inquiry is required into the factual basis for the stipulation?
TC/DC: (Respond.)
MJ: ___________, has anybody made any promises or agreements with you in connection with this stipulation?
ACC: (Responds.)
MJ: Counsel, are there any written or unwritten agreements between the parties in connection with the stipulation?
TC/DC: (Respond.)
	Note: Agreements not to raise defenses or motions raise issues with Article 45(a).
MJ: Defense counsel, do you have any objections to Prosecution Exhibit ___ for Identification?
DC: (Responds.)
MJ: Prosecution Exhibit ___ for Identification is admitted into evidence.
[bookmark: _2-7-26.__Advice]2-7-26. Advice on Consequences of Voluntary Absence
(to accused)
MJ: ___________, what has just happened is called an arraignment. An arraignment has certain legal consequences, one of which I’d like to explain to you now. Under ordinary circumstances, you have the right to be present at every stage of your trial. However, if you are voluntarily absent on the date this trial is scheduled to proceed, you may forfeit the right to be present. The trial could go forward on the date scheduled even if you were not present up to and including sentencing, if necessary. Do you understand this?
ACC: (Responds.)
MJ: It is important that you keep your defense counsel and your chain of command apprised of your whereabouts at all times between now and the trial date. Do you have any questions about what I’ve told you?
ACC: (Responds.)
[bookmark: _2-7-27.__Argument]2-7-27. Argument or Request for a Punitive Discharge
(BCD Striker)
NOTE 1: Argument or a request for a punitive discharge. It is improper for defense counsel to argue for a discharge or dismissal against the client’s desires and if a dishonorable discharge is possible, the defense counsel may only argue for a bad conduct discharge. United States v. Dresen, 40 M.J. 462 (1994); United States v. McMillan, 42 C.M.R. 601 (A.C.M.R. 1970). 
If the defense or the accused requests, argues for, or concedes the appropriateness of, a punitive discharge or dismissal, the military judge should conduct an inquiry with the accused outside of the presence of the court members. United States v. McNally, 16 M.J. 32 (1983).  But see United States v. Lyons, 36 M.J. 425 (1993). The focus of the inquiry is to ensure that the accused consents to the argument and fully understands the ramifications of a punitive discharge or dismissal. 
Ordinarily, before argument, or the accused making a request for a discharge or dismissal, the defense counsel should inform the military judge outside the presence of the court members of the planned argument or request.  This procedure will ensure that the inquiry is done before the members hear the argument or request.  If the argument is made before the inquiry below is conducted, the inquiry should be made before the court closes to deliberate on the sentence.  If the accused did not wish the argument to be made, the military judge should instruct the members to disregard that portion of the defense’s argument.  The following inquiry may be appropriate:
MJ: ___________, do you understand that the only discharge(s) this court can adjudge ((is) (are) a bad conduct discharge (and a dishonorable discharge)) (is a dismissal)?
ACC: (Responds.)
MJ: Do you understand that a (bad conduct discharge) (dismissal) will forever adversely stigmatize the character of your military service and it will limit your future employment and schooling opportunities? 
ACC: (Responds.)
MJ: Do you understand that a (bad conduct discharge) (dismissal) may adversely affect your future with regard to legal rights, economic opportunities, and social acceptability? 
ACC: (Responds.)
MJ: Do you understand that by (receiving a bad conduct discharge) (being dismissed), you will lose substantially all benefits from the Department of Veterans Affairs and the Coast Guard establishment, as well as other benefits normally given by other governmental agencies? 
ACC: (Responds.)
(IF RETIREMENT ELIGIBLE:)
MJ: Do you understand that a (bad conduct discharge) (dismissal) terminates your military status and will deprive you of any retirement benefits, to include retired pay? 
ACC: (Responds.)
MJ: Have you thoroughly discussed your desires with your defense counsel? 
ACC: (Responds.)
MJ: Do you believe you fully understand the ramifications of a (bad conduct discharge) (dismissal)? 
ACC: (Responds.)
MJ: Are you aware that if you do not receive a punitive discharge from this court-martial, then your chain of command may very well try to administratively separate you from the service? 
ACC: (Responds.)
MJ: Are you also aware that an administrative separation is considered much less severe than a discharge from a court-martial and will not stigmatize you with the devastating and long-term effects of a discharge from a court-martial? 
ACC: (Responds.)
MJ: ___________, knowing all that I and your defense counsel have explained to you, is it your express desire to be (discharged from the service with a bad conduct discharge) (dismissed from the service) (if, as you indicate, it will preclude (your going to confinement) (an extended period of confinement) (___________))?
ACC: (Responds.)
MJ: Do you consent to your defense counsel stating an argument that you desire to be (discharged with a bad conduct discharge) (dismissed from the service) (if it will preclude (your going to confinement) (an extended period of confinement) (___________))?
ACC: (Responds.)
NOTE 2:  Sentence Appropriateness.  The sentencing authority should not adjudge a punitive discharge merely because the accused has requested it.  The discharge must be an appropriate punishment.  U.S. v. Strauss, 47 M.J. 739 (N.M.C.C.A. 1997).
NOTE 3:  Requesting a Dismissal.  No case specifically holds that defense counsel may argue for a dismissal.  However, it is not IAC and has been implicitly recognized as an acceptable tactic.  3 MJ 817; 39 MJ 889; 48 MJ 197. 
NOTE 4:  Title 10, United States Code, Section 1161(b) (2) authorizes the President to “drop from the rolls of the Armed Forces any commissioned officer…who may be separated under Section 1167 of this title by reason of a sentence to confinement adjudged by a court-martial.” Section 1167 provides that “a member sentenced by a court-martial to a period of confinement for more than six months may be separated from the member’s armed force at any time after the sentence to confinement has become final…and the member has served in confinement for a period of six months.”
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