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DEFERMENT AND WAIVER ISSUES

1. Confinement.  

a. Unlike other parts of a sentence, a sentence to confinement begins to run from the day it is adjudged, even if the member is not actually confined.  R.C.M. 1113(d)(2).

b. A commander may choose not to confine the member for the convenience of the government.  For example, the prisoner may be needed to testify at other trials or to perform critical duties for a period of time.  Confinement time runs even while the prisoner is not actually confined.

c. The sentence to confinement does not run during periods of deferment.  Deferment postpones confinement until it expires, it is vacated, or upon final action by the convening authority.  

d. Process.

(1) Deferment requests must be made in writing to the convening authority.  No personal hearing is authorized.  

(2) The member has the burden of persuasion to show that his interests and those of the community in deferring confinement are greater than the community's interest in confining the member.

(3) The convening authority should consider the factors listed in R.C.M. 1101(c)(3):  probability of flight, commission of other offenses, intimidation of witnesses, the nature of the offense, sentence adjudged, and the effect of the deferment on good order and discipline and the accused’s character, mental condition, family situation, and service record.

(4) The member's written request and the convening authority's written response must be appended to the record of trial.

(5) The only appeal to a denial of a deferment request is by extraordinary writ to the Coast Guard Court of Criminal Appeals or the United States Court of Appeals for the Armed Forces.  See Sullivan v. LaBoa, 34 M.J. 593 (A.C.M.R. 1992)(emphasizes the need for the convening authority to articulate his reasons, in writing, for denying a deferment request.)

(6) Once deferment is granted, no substitute form of restraint or punishment may be imposed.  The convicted member may be restricted, however, for any other proper reason.  R.C.M. 1101(c)(5).  

e. The deferment request is usually made by the accused.  However, when an accused is within the custody of a state or foreign country and was temporarily delivered to military authorities for prosecution and received a sentence including confinement, the convening authority, or the officer exercising general court-martial jurisdiction over the accused, may defer the adjudged confinement without the consent of the accused until the accused has been permanently released to the Coast Guard. 

f. Deferment of confinement may end by:

(1) The terms of the deferment itself.

(2) The convening authority's final action unless the action specifies that the deferment may continue.  Once sentence to confinement is executed, deferment is no longer possible.

(3) Suspension of the sentence to confinement.

(4) Rescission.  Deferment may be rescinded for any reason that would have been a basis to deny the deferment in the first place.

(a) The convening authority must rescind the deferment in writing and attach the rescission to the record of trial.

(b) The member has seven days to respond.

(c) Specific dates of deferment and rescission must be included in the convening authority's action.

2. Forfeitures.   Articles 57(a) and 58b, UCMJ; R.C.M. 1101(c) and (d).


a. Article 57(a) and Adjudged Forfeitures.  Under Article 57(a), any adjudged forfeiture takes effect on the earlier of 14 days after the date the sentence is adjudged or the date of the convening authority’s action.   Note:  Very rarely, if ever, will the convening authority take action before 14 days.  There is no additional requirement under Article 57(a) for the sentence to include confinement or a punitive discharge.  Therefore, adjudged forfeitures should take effect on the date provided for in Article 57(a) even if there is no confinement or punitive discharge in the case.  

b. Article 58b and Mandatory Forfeitures.  Unlike Article 57(a), Article 58b requires forfeiture of pay and allowances due a member during qualified periods of confinement or parole. 

(1) The mandatory forfeitures (also known as required or automatic forfeitures) under this provision will only take effect if three conditions exist: 

(a) The adjudged sentence includes confinement for more than six months, or confinement for any period and a dishonorable or bad conduct discharge or dismissal; AND

(b) The accused is in confinement or on parole; AND 

(c) The accused is otherwise entitled to pay and allowances that are subject to mandatory forfeitures.  

(2) Like adjudged forfeitures, mandatory forfeitures take effect on the date of action or 14 days after the sentence is adjudged, whichever occurs first.  

(3) The required pay and allowances forfeited in a general court-martial is all pay and allowances due the member, and the pay and allowances forfeited in a special court-martial is two-thirds of all pay due the member.  

c. Deferment of Forfeitures.  An accused may apply to the convening authority for deferment of (1) the adjudged and/or (2) the mandatory forfeiture of pay or allowances until the convening authority takes action.  Deferred forfeitures are paid to the accused.

d. Waiver of Forfeitures.  The convening authority can waive only the mandatory forfeitures.  The following rules apply:

(1) The accused must have dependents and the waived forfeitures must be paid to the dependents.

(2) The forfeitures can be waived for a period not exceeding six months or the period of confinement if less than six months.

(3) The accused does not have to apply for a waiver of mandatory forfeitures.  The convening authority may waive such forfeitures on his own initiative or upon a request from the accused’s dependents.

(4) The convening authority can waive automatic forfeitures either before taking action or when taking action on the case.

(5) The accused must be entitled to pay and allowances in order for the convening authority to be able to waive the forfeitures.

(a) If the accused was adjudged total forfeitures and his sentence triggered the mandatory forfeitures, then, in waiving the mandatory forfeitures, the convening authority must first disapprove, mitigate, suspend, or defer all or part of the adjudged forfeitures in the amount he wants to waive.  Put another way, mandatory forfeitures can be waived for the benefit of the accused’s dependents only to the extent adjudged forfeitures are not in effect.  See United States v. Emminizer, 56 M.J. 441 (2002).  Remember, the waiver of forfeitures must be of pay and allowances to which the accused is entitled.  If an enlisted member has passed his expiration of term of service (ETS), he is not entitled to pay and allowances; therefore, the convening authority cannot waive any forfeitures.

(6) The factors to be considered by the convening authority in determining the amount of forfeitures, if any, to be waived include, but are not limited to:


(a) The length of the accused’s confinement;


(b) The number and age(s) of the accused’s family members;


(c) Whether the accused requested the waiver;


(d) Any debts owed by the accused;


(e) The ability of the accused’s family members to find employment;


(f) The availability of transitional compensation for abused dependents under 10 U.S.C. 1059.  R.C.M. 1101(d)(2).

e. Comparison.  

1. NOTE:  This chart is to aid an understanding of the differences between deferment and waiver of forfeitures.

2. NOTE ALSO:  For more detail as to Articles 57(a) and 58b, CLICK HERE for a background paper by the Air Force.  

	PROVISION
	Article 57(a)
	Article 58b

	
	Adjudged Forfeitures (AF) – the forfeitures adjudged by the fact finder
	Mandatory/Automatic/Required  Forfeitures (MF) – the total forfeitures of pay and allowances (2/3 for SPCMs) which are mandatory by operation of law if the sentence includes confinement in excess of 6 months OR confinement and a punitive discharge

	TAKE EFFECT WHEN?
	14 days after the sentence is adjudged OR at convening authority’s action, whichever is earliest
	14 days after the sentence is adjudged OR at convening authority’s action, whichever is earliest

	REQUEST WHAT?
	Deferment
	Deferment

	
	
	Waiver for 6 months if accused has dependents

	WHO MAKES REQUEST?
	Accused only
	Deferment:  Accused only

	
	
	Waiver:  Accused, his dependents, or the convening authority on his own initiative

	WHEN IS REQUEST MADE?
	Before 14 days expire or action, whichever is earliest
	Deferment:  Before 14 days expire or action, whichever is earliest

	
	
	Waiver:  At any time (CA can make waiver retroactive to begin on date 14 days after sentence adjudged)

	WHEN IT ENDS?
	At action or earlier as specified by the convening authority in the action
	Deferment:  At action or earlier as specified by the convening authority in the action

	
	
	Waiver:  At the expiration of the 6 months, or whatever time was designated by the convening authority, if less than 6 months


3.
Reduction in Rank.  Under Article 57(a), any adjudged reduction in grade takes effect on the earlier of 14 days after the date the sentence is adjudged or the date of the convening authority’s action.   Note:  Very rarely, if ever, will the convening authority take action before 14 days.  The convening authority can defer the reduction in rank.  Article 58a allows for automatic reductions in rank under certain circumstances, unless otherwise provided in service regulations.  The Coast Guard does not permit automatic reductions.  MJM Para. 4.E.1.
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