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The U.S. Coast Guard, one of the five U.S. Armed Services, is a military, multimission, maritime service within the Department of Transportation.  The Service’s fundamental roles are to protect the public, the environment, and U.S. economic and security interests in America’s inland waterways, ports, and harbors; along some 95,000 miles of U.S. coastlines; in the U.S territorial seas and 3.4 million square miles of Exclusive Economic Zones; on international waters and other maritime regions of importance to the United States.  

THE COAST GUARD LEGAL PROGRAM

The Mission of the Coast Guard legal program is to deliver high-quality legal advice and support to the people who carry out the varied functions of the Coast Guard to ensure their missions, operations and activities can be achieved within the spirit, as well as the letter, of the law.

The Coast Guard legal program reflects the organization and missions of the Service itself.  Legal services are provided by approximately 250 attorneys (both military "law specialists" and civilian attorneys), 87 paralegals and other support personnel, and 37 members of the Coast Guard Reserve.  Coast Guard legal professionals are located in the 9 Offices and Staffs of the Chief Counsel at Coast Guard Headquarters in Washington, DC, and in one of 25 field legal offices located at major Coast Guard units throughout the country.  Very significantly, an important group of Coast Guard law specialists are assigned to non-legal positions throughout Coast Guard in operational and major staff commands.  Currently, 39 military attorneys are in these out-of-specialty assignments in jobs such as Commander of the 7th and 17th Coast Guard Districts in Miami, Florida and Juneau, Alaska, commanding and executive officers of Coast Guard cutters, groups, marine safety offices, training centers and integrated support commands, and in a variety of operational assignments throughout the Coast Guard.  Although these officers are not actively engaged in providing legal services, their legal expertise is an invaluable asset to the Coast Guard in successfully accomplishing the Coast Guard’s diverse law enforcement, regulatory, and defense missions.

The Coast Guard employs both military officers designated as law specialists, equivalent by law to JAG officers in the Department of Defense services, and civilian federal civil service attorneys.  Each brings a valuable and unique perspective to Coast Guard legal practice.  Civilian attorneys are recruited in accordance with current Coast Guard and Department of Transportation attorney hiring practices with positions filled by local legal offices as vacancies occur.  Extensive use is made of the Internet in advertising these vacancies as well as a robust outreach to various organizations and associations representing diverse cross-sections of the legal profession.  Military attorneys come from two principal sources.  Approximately 6 officers per year graduate from the Coast Guard's Advanced Legal Education Program.  This highly competitive program selects high performing regular Coast Guard officers to attend law school full time with tuition fully or partially paid by the Coast Guard.  In 2001, Coast Guard officers graduated from the law schools at George Washington University, Washington University in St. Louis, Seattle University and the University of San Diego.  One law specialist graduated from George Washington University with an LLM in International Law.  The remaining military attorney accessions are recruited through the Direct Commission Lawyer (DCL) Program.  Most new DCLs enter the service with the desire to remain in the service beyond their initial commitment.  The DCL program serves as an important source of female and minority officers for the Coast Guard officer corps. The most senior female law specialist, Captain Lane McClelland, the Acting Deputy Chief Counsel of the Coast Guard, received her commission through this program.  More information regarding this program can be found at http://www.uscg.mil/legal/recruit/dclinterinfo.htm .

The Coast Guard legal program recognizes the critical role technology plays in the modern practice of law.  All Coast Guard attorneys and support staff have immediate access to various technology tools including the Coast Guard Standard Workstation - a Windows 2000, networked system providing the Microsoft Office suite as well as various other specialized applications.  Access to the Internet and the Coast Guard's Intranet is provided with every workstation.  Coast Guard attorneys extensively use the capabilities of the Coast Guard Data Network (for email and Intranet) for communicating with their internal Coast Guard clients.  All have full access to the LEXIS legal research system.  We have fully deployed DocuShare, a Xerox product which provides a range of document management and collaboration capabilities.  This web-based archive of over 60,000 pages of legal opinions, civil penalty appeal decisions and merchant mariner license revocation decisions is accessible to all Coast Guard attorneys through a partnership with the US Air Force Legal Services Agency and their FLITE system.  We are currently deploying Law Manager, a commercial legal-case and matter management and timekeeping application.  This system is web-based, accessible by all Coast Guard legal offices.  It provides state-of-the-art case management, scheduling and timekeeping tools for both attorney case management and program management purposes.

The Chief Counsel’s Internet home page can be found at http://www.uscg.mil/legal/ .  This site provides public access to numerous materials including the opinions of the Coast Guard Court of Criminal Appeals.

THE PRACTICE OF LAW IN THE COAST GUARD

Core Competencies

To accomplish our mission of providing the highest quality legal services and support to the activities and people of the Coast Guard, the Coast Guard legal program is committed to master and fully develop the following core competencies….

Legal Knowledge.  To master the law.

Ethics & Professional Responsibility.  To uphold the highest professional ethical standards of the legal profession.

Responsiveness.  To provide legal services and counsel in the right place, at the right time.

Advocacy.  To zealously and skillfully represent our clients, effectively countering challenges to lawful Coast Guard operations and activities.

Client Relationships. To partner with Coast Guard decision-makers at all levels, understanding their business, giving them the legal capabilities they need to get their jobs done.

Leadership.  To develop those skills needed to be leaders in the world’s premier maritime service.

Technology. To expertly use technology tools to deliver legal services to Coast Guard leaders and people wherever they need them.

Coast Guard Practice Areas

The Coast Guard Legal Program is a “full-service” legal support organization, providing legal advice and counsel for any and all requirements the service’s decision makers place on us.  This is done within 15 major legal practice areas:  Criminal Law/Military Justice, Operations Law, Maritime Safety & Environmental Protection, International Activities, Civil Advocacy, Claims & Litigation, Environmental Law, Procurement Law, Personnel Law, Fiscal Law, Installation & Property Law, Information Law, Federal Ethics & Standards of Conduct, Regulations & Administrative Law, Legislative Support and Legal Assistance.

· Criminal Law/Military Justice

As an armed force, the Coast Guard is subject to the Uniform Code of Military Justice.  Law specialists serve as defense counsel and prosecutors for military courts-martial and as military judges.  Law specialists assigned as appellate counsel (both for the government and defense) brief and argue cases before the Coast Guard Court of Criminal Appeals, the Court of Appeals for the Armed Forces, and even the Supreme Court of the United States.  Coast Guard attorneys at field offices serve as Staff Judge Advocates providing advice on military criminal matters to field commanders.


Military Justice is fundamental to Coast Guard legal practice, having perhaps the greatest commonality with our DOD Judge Advocate Generals Corps colleagues.  The General Counsel of the Department of Transportation, as Judge Advocate General of the Coast Guard, delegated to the Chief Counsel of the Coast Guard responsibility to administer the Coast Guard’s Military Justice Program in accordance with the UCMJ, the Manual for Courts-Martial (MCM), and other applicable statutes and regulations. The Chief Counsel’s Office of Military Justice oversees the military justice program within the Coast Guard. 

Courts-Martial Trends. The past fiscal year marked a continued fluctuation in our total number of courts-martial.






2000
1999
1998
1997
1996
General Court-Martial

10
6
18
6
22
Special Court-Martial

23
17
21
9
16
Summary Court-Martial

11
3
8
10
14
Total



44
26
47
25
52
During the first two quarters of fiscal year 2001, seven general courts-martial, nine special courts-martial and eight summary courts-martial were received.

Appellate Activity. In Fiscal Year 2001 23 cases were briefed and argued before the Coast Guard Court of Criminal Appeals (CGCCA) and 4 cases before the Court of Appeals for the Armed Forces (CAAF). 

CAAF issued the decision in U.S. v. Armstrong, 52 M.J. 228 (CAAF 2000) affirming the CGCCA decision that the military judge committed error in not removing a member due to implied bias. CAAF remanded U.S. v. Brown for a DuBay (post-trial Article 39(a) session) hearing to determine whether the accuser was improperly involved in member selection. CAAF dismissed without prejudice a petition for grant of review in the case of U.S. v. Stirewalt finding review was not ripe (a retrial was proceeding). Currently, U.S. v. Benedict is pending before CAAF to determine whether Appellant was improperly subject to administrative forfeitures and reduction in accordance with Articles 58b and 57(a), UCMJ, respectively and whether members were properly selected by the convening authority.

Code Committee. The Chief Counsel is a statutory member of the Code Committee pursuant to Article 146, UCMJ. Other members include the judges of the CAAF; The Judge Advocates General of the Army, Navy, and Air Force; the Staff Judge Advocate to the Commandant of the Marine Corps; and two public members. 

Joint Service Committee. The Chief, Office of Military Justice, is the Coast Guard's voting member to the Joint Service Committee (JSC) on Military Justice.  A large part of the JSC’s focus this year has been drafting the regulations to implement the change to Article 19, UCMJ increasing the authorized punishments of confinement and forfeitures at a special court-martial to 1 year. The JSC also recommended approval of several revisions to the MCM for the 2000 annual review. 

· Operations Law, Marine Safety Law and International Activities

As the nation’s only armed force with domestic law enforcement authority, the Coast Guard is involved daily in enforcing federal law in the areas of drug interdiction, immigration, marine environmental protection, marine safety, fisheries, and general federal laws applicable at sea. Coast Guard attorneys play a prominent role in the development of Coast Guard policy in these areas and in providing real-time advice to Coast Guard operational commanders. The Office of Maritime and International Law at Headquarters is involved in the international legal community as a fully participating member of the U.S. delegation to the International Maritime Organization and in the delivery of training to developing countries desiring to create or enhance their coast guards.

Illegal Immigration 

The Coast Guard closely coordinates with other federal agencies to enforce U.S. immigration laws and policies.  Coast Guard law specialists and other agency counsel, including INS, regularly consult on the best methods of exercising authority and employing resources to implement a comprehensive interdiction and repatriation mechanism. As the nation’s primary maritime interdiction force, the Coast Guard relies on a great variety of statutory and other authorities for mission accomplishment.  It is the responsibility of Coast Guard law specialists to advise operational commanders on their authority and jurisdiction, under both domestic and international law, as well as to provide advice on policy considerations surrounding at-sea migrant interdictions.  Additionally, law specialists represent Coast Guard interests in the interagency decision-making process in every at sea interdiction case.  The Coast Guard legal program also recommends legislative and regulatory approaches that will best allow the U.S. Government to fulfill its immigration and asylum obligations and goals.

Maritime Counternarcotics Cooperation
Coast Guard law specialists play an integral role in the negotiation and conclusion of bilateral maritime counter-narcotics cooperation agreements to interdict the flow of illegal drugs into the U.S. These agreements typically provide advance authorization for U.S. law enforcement officials to board, search and detain foreign vessels on the high seas and in foreign territorial waters under certain conditions. These agreements also authorize prompt action against vessels suspected of trafficking in illegal drugs before they can escape into a foreign territorial sea or destroy contraband and other incriminating evidence. There are currently 22 effective U.S. maritime counterdrug cooperation agreements.  Most recently Coast Guard law specialists were involved in the successful negotiations of comprehensive agreements with Guyana and Nicaragua.  In addition, Coast Guard law specialists were integral to the implementation of comprehensive agreements with Haiti, the United Kingdom Overseas Territories in the Caribbean, and Honduras. Coast Guard law specialists are also negotiating agreements with several countries for the carriage of Coast Guard law enforcement detachments onboard foreign ships deployed to the Caribbean.

Coast Guard law specialists engaged with the governments of Colombia, Jamaica, the Bahamas, and Mexico to provide support for prosecutions where U.S. interdiction forces played a role.  A Coast Guard law specialist was also a member of the U.S. delegation to the 44th Session of the Commission on Narcotic Drugs, the United Nations body that is charged with oversight of the three main United Nations drug control treaties.  The Commission adopted a resolution jointly drafted by the Coast Guard and the Department of Justice that will enhance international maritime counterdrug cooperation.

Use of Force 

Coast Guard law specialists continued to be key players in the development and deployment of new use of force capabilities and the evolution of the Coast Guard’s Use of Force Policy.  This included close support to Project Erickson, the Coast Guard's non-lethal weapons initiative. The use of these new capabilities required extensive review of tactics and authorities to ensure compliance with Constitutional, statutory, and policy requirements. Coast Guard attorneys were vital to the congressional, interagency, and internal outreach and education efforts necessary to refine and gain support for these groundbreaking projects.

Anti-Terrorism/Force Protection
The attack on USS COLE reinforced the requirement for waterside protection of U.S. forces from a growing threat of terrorism worldwide.   Coast Guard law specialists were integral to the development of legal and operational frameworks for providing port and facility security both inside and outside the U.S.  Because of the Coast Guard's unique expertise in both law enforcement-type functions and traditional military force protection functions, Coast Guard law specialists were vital to providing anti-terrorism and force protection support to US Forces and other high value shipping overseas.  For example, Coast Guard law specialists were critical to the rapid deployment of Port Security Units (PSU's) to the central Command area of responsibility to provide anti-terrorism and force protection to U.S. Naval Forces in the Middle East.  PSU's employ high speed, well-armed Transportable Port Security Boats to provide surveillance, interdiction and point defense in support of geographic CinC's worldwide.

Coast Guard law specialists were also heavily involved in the efforts to prevent protestors from unlawfully disrupting firing exercises at the U.S. Navy firing range on Vieques Island, Puerto Rico.  Coast Guard law specialists were involved in the creation and implementation of the temporary security zone used to protect the range.  They also provided support to the U.S. Attorney and other participating federal agencies in prosecuting violators and processing seized vessels.

· Marine Safety and Environmental Protection Law

Chao v. Mallard Bay Drilling - Coast Guard attorneys assisted the Solicitor General’s Office in drafting a Petition for Certiorari in the U.S. Supreme Court in a case which presents the issue whether the U.S. Coast Guard has exercised authority over the working conditions of seaman on uninspected (46 USC 2101(43)) oil drilling barges operating on the navigable waters of a state, so as to displace the Occupational Safety and Health Administration’s rules under Section 4(b)(1) of the Occupational Safety and Health Act, 29 USC 653(b)(1).  The Court granted the Petition on February 20, 2001.  The case involves an explosion aboard an uninspected (46 USC 3301, et. seq.) oil drilling barge engaged in operations in Louisiana internal waters.  The Coast Guard investigated the casualty under the authority of 46 USC 6101 and 6301, but because it had no applicable regulations and believed it lacked statutory authority to regulate with respect to that vessel, it turned the case over to OSHA for further handling.  OSHA’s jurisdiction was successfully challenged by Mallard Bay Drilling, Inc. in the U.S. Court of Appeals for the Fifth Circuit, which held that the Coast Guard has authority to regulate with respect to safety of seaman on all vessels operating on navigable waters of the United States, thereby displacing OSHA’s jurisdiction.  The Fifth Circuit’s decision conflicts with decisions from the Second, Ninth, and Eleventh Circuits, all of which hold that the Coast Guard’s authority over uninspected vessels, in contrast to inspected vessels, is not so pervasive as to displace OSHA’s jurisdiction over the working conditions of seaman on those vessels when operating within state waters.  The United States’ position, which the Coast Guard fully supports, is that the Fifth Circuit’s decision was erroneous and because the Coast Guard lacks statutory authority to regulate with respect to uninspected inland oil drilling barges, the Fifth Circuit’s decision leaves thousands of seaman in the Gulf Coast states comprising the Fifth Circuit without occupational safety and health protection from any federal agency.

Cruise Ship Pollution – Coast Guard attorneys participated in an interagency working group to draft legislation, which was ultimately enacted as Title XIV of Public Law 106-554, which regulates cruise ship sewage and gray water (galley, bath, and shower drainage) discharges into designated waters of the State of Alaska from cruise vessels carrying 500 or more passengers.  The law was the result of cooperative efforts among the State, the cruise industry and various federal agencies to sample, test discharge effluent from large cruise vessels and determine whether it complied with existing Clean Water Act requirements and to draft more rigorous requirements which would be applicable to the designated waters because of Alaska’s unique geography.   

Environmental Crimes – In September, 2000, the tank vessel NEPTUNE DORADO entered San Francisco Bay with a cargo of crude oil.  Upon arrival, and during subsequent boardings, Coast Guard inspectors discovered numerous deficiencies on the vessel, including the presence of a highly explosive atmosphere in the ballast tanks due to leakage of cargo.  None of these hazards were reported to the Coast Guard as required.  Coast Guard attorneys worked closely with the Department of Justice and the U.S. Attorney’s Office in San Francisco to craft a plea agreement and compliance plan that included payment of $2.5 million in criminal fines and civil penalties.

· International Activities

Coast Guard attorneys represent the United States at most of the several bodies of the International Maritime Organization (IMO) headquartered in London, including the Assembly, the Council, the Marine Safety Committee, the Marine Environmental Protection Committee, the Facilitation Committee and the Legal Committee.  The principal and alternate U.S. Representative to the IMO Legal Committee are Coast Guard attorneys.

Internationally, Coast Guard law specialists are actively working to advance the international legal framework for the interdiction of undocumented migrants at sea.  Coast Guard law specialists were involved in formulating U.S. positions for the United Nations Convention against Transnational Organized Crime signed by the U.S. and 124 other countries on December 12-15, 2000, in Palermo, Italy.  The Convention, previously approved on November 15, 2000, by the United Nations General Assembly, is the first multilateral treaty specifically targeting transnational organized crime.  The U.S. and approximately 80 countries signed Protocols on migrant smuggling and trafficking in persons.  The implementation of the Convention and Protocols through the conclusion of bilateral maritime migration law enforcement cooperation agreements, similar to those developed for maritime counterdrug law enforcement operations, is being spearheaded by Coast Guard law specialists.

In March 2001, an IMO Diplomatic Conference adopted the International Convention on Civil Liability for Bunker Oil Pollution Damage, 2001 (Bunkers Convention) which closes a gap in international law in that it provides for liability and compensation for bunker oil spills from non-tank vessels.  Bunker oil is the oil that a ship uses for propulsion, as opposed to oil carried as cargo.  Similar conventions developed by the Legal Committee that address spills of cargo (whether oil or hazardous and noxious substances) and bunker oil from tank vessels have already been adopted internationally.  The corresponding U.S. domestic law regime, under the Federal Water Pollution Control Act, the Oil Pollution Act of 1990, and the Comprehensive Environmental Response, Compensation, and Liability Act, addresses all of these types of spills.  The U.S. is unlikely to become a party to the Bunkers Convention because it is not as stringent as our domestic oil pollution regime.

The Legal Committee next meets from 8-12 October 2001 and will principally discuss a draft amendment to the Athens Convention Relating to the Carriage of Passengers and Their Luggage By Sea, 1974.  The U.S. is not party to the Athens Convention.  This draft amendment would restructure and substantially increase carrier liability; so the Coast Guard is coordinating U.S. evaluation of the scheme.  Such a scheme would alter substantially U.S. maritime tort law by providing an element of strict liability for passenger personal injury or death, and by placing the burden of proof on the carrier under certain circumstances.  Additionally, the draft amendment would add a compulsory insurance scheme akin to the schemes in the Legal Committee’s pollution and compensation conventions.

In other IMO committees, Coast Guard attorneys had significant involvement in the drafting and development of the Convention for the Control of Anti-Foulant Systems on Ships, scheduled to be considered by a Diplomatic Conference in October, 2001; the continued development of an international instrument addressing the control of aquatic nuisance species in ship’s ballast water, and for ship’s routing issues.  Finally, a Coast Guard attorney led the U.S. delegation to the IMO/ILO Working Group convened to examine the issue of abandoned seafarers.  
· Civil Advocacy, Claims & Litigation
Coast Guard attorneys actively manage an extensive claims program under several federal statutes. These involve not only adjudicating claims made against the agency but collecting monies owed the government due to penalties assessed for violations of federal law, for damage to Coast Guard property, and for cleanup & recovery costs. Coast Guard attorneys are actively involved in a wide variety of civil litigation, from simple tort defense to Constitutional challenges. Two law specialists are assigned to the Department of Justice where they obtain intensive civil and admiralty litigation experience and provide valuable Coast Guard experience to DOJ attorneys.

Patton, et al. v. Land & Lake Tours, Inc. & United States (W.D. Ark.) - Four civil actions were filed under the Federal Tort Claims Act (FTCA), seeking damages for wrongful death and personal injury resulting from the sinking of the small passenger vessel MISS MAJESTIC, a DUKW amphibious vehicle, in Lake Hamilton on May 1, 1999.  Thirteen of the twenty-one persons on board drowned after the vessel rapidly flooded through an improperly installed shaft boot seal.  Plaintiffs allege the Coast Guard negligently inspected the MISS MAJESTIC for material defects, and also failed to ensure that the owner complied with Coast Guard regulations regarding crew training, emergency procedures, passenger orientation, and accessibility of lifesaving equipment.  The interesting, and perhaps ironic, thing about this case is that it is an FTCA case, not an action in admiralty.  Admiralty jurisdiction does not exist for Lake Hamilton, because the dam construction that created the lake from the Ouachita River rendered its waters not presently navigable in fact, the linchpin of admiralty jurisdiction.  Nevertheless, in 1984, in an effort to ensure safety, the Coast Guard successfully argued to the Eighth Circuit that Land & Lake Tours’ vessels are subject to Coast Guard regulation pursuant to the Commerce Clause, because the river in its historic natural state was capable of being used as a highway for commerce.  

Allisions.  The term “allision” is not found in many dictionaries.  But in admiralty law, an allision is the violent encounter of a moving vessel and a stationary object such as another vessel, a bridge, or a pier. The last year has been a big one for allisions involving the Coast Guard and the litigation they spawn.  In January, the M/V KOUROS V, a 492-foot bulk freighter of Maltese registry, allided with the Ambrose Light Tower off Lower New York Harbor, causing extensive damage to the aid and supporting structure.  Repairs of damage to the structure from a previous allision had only recently been completed.  The vessel also was seriously damaged and was drydocked for repairs in Bayonne, NJ.  The Department of Justice, acting on behalf of the Coast Guard, immediately filed a complaint against the vessel in the Southern District of New York.  After extensive negotiations, the vessel owners agreed to provide a letter of undertaking in the amount of $3 million as security for damages to the light tower in lieu of arrest of the vessel.  In February, the M/V CEC CARMARTHEN allided with the southern leg of the government-owned Yankee Pier, Governors Island, New York.  Defendants admitted liability but disputed the proper measure of damages.  The issue for mediation, attended by Coast Guard lawyers, the General Services Administration, the Department of Justice, and the defendants, was whether compensation should be measured, as the defendants alleged, by the amount the pier may have been diminished in market value due to the allision, or, as the government asserted, either by the cost of repairs or, in the event of a constructive total loss, the depreciated replacement costs.  After two mediation sessions, damages were agreed to and paid in the amount of $700K.  

(  Environmental Law
As with other government agencies and organizations, the Coast Guard is faced with complying with steadily increasing environmental obligations. As the breadth of environmental law and regulations at every level - federal, state and local - continues to increase, larger segments of Coast Guard operations and facilities are subject to regulation. Coast Guard attorneys located in the Office of Environmental Law at Headquarters and in the Maintenance & Logistics Commands provide specialized environmental law advice to other Coast Guard programs, particularly the engineering environmental compliance staffs. Coast Guard attorneys in field legal offices provide "front-line" counsel to their commanders regarding their compliance obligations and responsibilities. When issues arise, Coast Guard environmental lawyers work closely with their counterparts in enforcement agencies to reach acceptable solutions. In support of environmental compliance, the legal program has sponsored law specialists to obtain an LLM in environmental law.

The multi-mission nature of Coast Guard missions and operations poses special environmental compliance challenges that are alien to our sister services in the Department of Defense.  For example, the Coast Guard operates a large number of small vessels and facilities in the coastal zone. These geographically diverse units, often manned by small workforces, are typically located in the very coastal areas that are environmentally most sensitive. The mission-essential placement and operation of these assets in sensitive marine mammal and endangered species habitats complicates efforts to comply with environmental laws.

Environmental compliance is perhaps more crucial to the Coast Guard than to many other Federal agencies. The Coast Guard must be concerned not only with fines and penalties that may result from a failure to comply, but also with the potential impact on our credibility as an environmental regulator and law enforcement agency. Resolving the legal tensions that arise between the Coast Guard’s regulatory responsibilities and the restraints sometimes imposed by environmental law is a mainstay of this legal practice specialty.

Those responsibilities formed the basis of a recent interagency Memorandum of Agreement between the Coast Guard, National Marine Fisheries Service and the Fish & Wildlife Service.  Coast Guard lawyers worked with counsel from these other agencies to outline the procedures for integrating Endangered Species Act requirements with our responsibilities as the Federal On Scene Coordinator in the oil spill cleanup context.  The agreement covers the procedures and varying interests to be considered in protecting sensitive areas while ensuring that an oil spill is cleaned quickly and responsibly.

A new environmental challenge that will require Coast Guard legal support is the nomination of the Coast Guard Yard for placement on the Environmental Protection Agency’s National Priorities List.  The Coast Guard Yard has been in operation since the 1800’s and is responsible for maintenance of a large portion of the Coast Guard fleet.  Coast Guard lawyers and environmental engineers are working with state and federal environmental agencies and other interested parties to ensure that long-term clean up issues are resolved in a mutually agreeable manner and that taxpayer funds are spent wisely to achieve environmental cleanup over the coming years. 

The Office of Environmental Law also serves as a key advisor in the Coast Guard’s largest ever acquisition, the Deepwater Program.  Deepwater seeks to upgrade Coast Guard capabilities in order to operate efficiently in areas more than 50 miles from shore.   Environmental planning documentation and analysis under the National Environmental Policy Act is a key component of the Program that will require ongoing legal support.  

Environmental law practice in the Coast Guard is varied and challenging.  Uniformed and civilian attorneys across the organization fill a critical need in advising clients on the requirements for complying with these important laws.

· Procurement Law

Coast Guard Attorneys in the Office of Procurement Law at Headquarters, in the two Maintenance & Logistics Commands, and in some field legal offices, provide contract law advice to management, technical, and contracting officials at all levels of the Coast Guard.  This ranges from daily advice to field level contracting officers to advice on major construction, acquisition, and procurements.  Advice is provided from the earliest planning stages of procurement through contract negotiation and award as well as through contract administration, which may include action on claims and contract litigation.

Over the past year, Coast Guard procurement attorneys provided counsel for over 20 major and complex acquisitions with total contract value of approximately $2B as we invest in technology and acquire services and essential assets to perform operational missions flawlessly.  Some of these projects include: C-130 J Aircraft interagency acquisition, Seagoing Buoy Tender Replacement, Motor Lifeboat Replacement, Great Lakes Icebreaking Capability Replacement, Coastal Patrol Boat Replacement, Surface Search Radar, Fleet Logistics System, Vessel Traffic Service, Marine Information for Safety and Law Enforcement information, and the National Distress and Response System Modernization.

They also advised on a very broad range of contract matters, including work related to the on-going technical support services for our Operations System Center and analysis of multi-million dollar claims in connection with motor lifeboats and close-out issues for Marine Information for Safety and Law Enforcement project.  They also addressed issues in connection with energy savings contracts, and specialized matters connected with contracting for ship repair, spill response sources, including use of a network of Basic Ordering Agreements, information technology support services, services using performance based contracts, and various cooperative agreements, agreements with federally funded research and development centers, and contract actions using non-appropriated funds.

This was in addition to the work performed for the Coast Guard’s Integrated Deepwater Systems capability replacement acquisition.  The Deepwater Program is the Service’s long term solution to obtain the necessary integrated surface, air, sensor, and support systems to effectively and efficiently perform all mandated Deepwater missions, including search and rescue, as the Coast Guard enters its fourth century of service to America.  During the last year, this exciting program completed its first Phase, and the Request for Proposals for the Phase 2, which will obtain the goods and services of the and implement the selected solution, has been issued.  Award is anticipated in the spring of 2002.

Coast Guard contract attorneys are also leaders in Alternative Dispute Resolution work, and the Chief of the Office of Procurement Law at Coast Guard Headquarters serves as the Coast Guard’s Dispute Resolution Specialist for the Department of Transportation Dispute Resolution Council, and as a member of the Board of Governors of the Boards of Contract Appeals Bar Association.

· General Law

General Law encompasses a wide range of legal practice areas with perhaps the broadest range of clients of any of our practice areas.  Coast Guard attorneys provide legal advice on issues including federal fiscal law, gift acceptance and standards of ethical conduct for government employees, management, acquisition and disposal of real property, military and civilian personnel law, civil rights, health care, privacy and the release of information. To some extent, Coast Guard attorneys do this work wherever they are. Attorneys at the Office of General Law at Headquarters and at the Maintenance & Logistics Commands provide advice and represent the Coast Guard on matters involving the Merit Systems Protection Board, Equal Employment Opportunity Commission, and labor relations.  The Office of Military Justice is involved in two personnel law areas: the Board of Correction of Military Records and representation of Coast Guard members in physical disability cases.

Property Law.  The Office of General Law championed model legislative language for congressionally mandated conveyances of Coast Guard-controlled historic properties, including several lighthouses. We advised the Coast Guard’s Governmental and Public Affairs Directorate on many high profile projects and initiatives, including extensive public outreach campaigns within the constraints of the Anti-Lobbying Act; as well as advising on the acceptance of gifts – including a proposed National Coast Guard Museum, and participation by senior officials in charitable fund-raising activities. 

Ethics & Standards of Conduct.  Coast Guard ethics attorneys provided briefings for newly reported senior officials and others assigned to sensitive positions with respect to conflict of interest statutes; conducted face-to-face ethics training for hundreds of Coast Guard employees, and provided exit briefings regarding post-Government employment restrictions, as well as reviewing Confidential and Public Financial Disclosure Reports for potential conflicts of interest. 

Military Personnel Law.  

Coast Guard Board for Correction of Military Records (CGBMCR). The CGBCMR was established to correct Coast Guard records when necessary to correct an error or remove an injustice. Advisory opinions, stating the Coast Guard’s position on applications for relief, are prepared and submitted in most cases. Coast Guard attorneys coordinate obtaining information and input from program managers and administrators, draft advisory opinions to the CGBCMR, and assist in any litigation arising from such cases. This past year over 240 advisory opinions were submitted.  The CGBCMR typically dockets approximately 200 applications per year. In a significant achievement, the Office of Military Justice reduced a long-standing backlog of cases and has established and met the standard of submitting advisory opinions within 4 months of docketing. This was a significant step toward assisting the CGBCMR to meet its statutory mandate to resolve CGBCMR applications within 10 months and assists Coast Guard members in receiving timely decisions to matters with significant career and financial implications.
Physical Disability Evaluation System.  Coast Guard attorneys continue to serve as counsel to advise Coast Guard members of their rights under the Physical Disability Evaluation System [PDES] and to represent those members whose cases are considered by Formal Physical Evaluation Boards.  Counsel have adopted the use of  a plain-language explanation of the PDES  that has resulted in improving the overall quality of assistance provided to separating and retiring members.  Approximately 300 new cases will be docketed this year. On an "as available" basis, PDES counsel provide legal assistance services to the 3300 men and women assigned to 11 Washington, DC metropolitan area units.
· Regulations and Administrative Law

The Coast Guard is a regulatory agency charged with developing and enforcing federal regulations needed to insure the safety of marine navigation, protect the environment, conduct search and rescue, enforce laws & treaties, and increase marine safety and security. Coast Guard attorneys provide advice to field commanders on the implementation of existing regulations and their enforcement and applicability. The Office of Regulations and Administrative Law at Headquarters manages the regulatory agenda for the Coast Guard and oversees all regulatory initiatives. Coast Guard attorneys at Maintenance & Logistics Commands and Districts review field regulations. 

At any given time, we have more than 80 national-level regulatory projects in various stages of the rulemaking process and approximately 600 field regulations published each year.  National rulemaking initiatives for 2000 included lowering the blood alcohol standard for recreational vessel operators, exempting public vessels equipped with electronic chartering and navigations systems from the requirement of carrying paper charts and tank vessel response plans for vessels carrying hazardous substances. 

Many of the field regulations are of local applicability.  Examples include setting marine boundaries for a marine event (such as a sail boat regatta or tug boat races) or safety zones (around fireworks barges or oil or chemical spill cleanup areas).  Some local regulations draw national attention like the security zone established around U.S. naval vessels participating in the live bombing exercise on Vieques, Puerto Rico or discharge monitoring of cruise ships in Alaska.

These regulations are developed under the auspices of the Marine Safety Council, the Commandant of the Coast Guard’s regulatory policy group chaired by the Chief Counsel.  Its involvement in the regulatory process ensures that regulations are issued only when needed and in conformance with administrative principles.  With the advent of our new Administration, all regulations have been under Presidential Review to ensure conformance with the President’s direction and policy.  Additionally, new Executive Orders have been issued addressing the rulemaking process.  These orders include analyzing the impact of a regulation in light of the President’s energy plan and consulting with local Tribal nations before drafting regulations that may affect them. 

· Legislation

The Office of Legislation at Headquarters works closely with other Coast Guard programs and the Coast Guard Congressional Affairs staff to develop and implement the Coast Guard’s legislative programs. A Coast Guard law specialist is assigned specifically to the Congressional Affairs staff as legislative counsel.

A Coast Guard Authorization bill for fiscal years 2000 and 2001 passed both Houses of Congress but was never reported out by the conference committee before the 106th Congress ended.  The Coast Guard is redoubling its efforts this year to obtain passage of an Authorization bill that will improve Coast Guard personnel, financial and property management, and enhance Coast Guard authorities in the areas of law enforcement, marine safety and environmental protection.  In December 2000, the Office of Legislation completed development of a draft CG Authorization bill for fiscal year 2002.  This bill, which is currently in clearance by the Department of Transportation is the most complex of any previous Coast Guard authorization bills, covers a broad range of issues, and contains many important provisions needed to enable the Coast Guard to continue to perform effectively in the 21st century.  The draft bill contains many new proposals developed from those submitted in February 2000 and many proposals carried over from the unsuccessful FY2001 bills, as well as legislative proposals intended for the FY2003 bill but for which development was dramatically accelerated so they could be included in the FY2002 bill. 

As one of the five Armed Services, the Coast Guard shares many interests in common with the DoD services (the Army, Navy, Air Force, and Marine Corps). Accordingly, the Office of Legislation works closely with DoD’s Legislative Reference Service.  Over 260 legislative proposals being considered for the FY2002 National Defense Authorization Act were reviewed for impact on the Coast Guard. Of particular interest to the Coast Guard are proposals calling for enhanced benefits for members of the armed forces, since such enhancements have significant budget implications for the Coast Guard.

This year the Office of Legislation established a new process for the electronic dissemination of legislative information and coordination of feedback on legislative items needing clearance.  This process uses Docushare, the internet-based document storage and retrieval system developed by Xerox.  Circulation of legislative material for clearance by over 20 Coast Guard offices, previously handled with paper distribution, is now performed by email with links to the material, and to a bulletin board for posting comments on that material.  This new system has the typical advantages of paperless correspondence and files, improves client access to related reference information, and speeds clearance – an important feature when externally imposed deadlines, at OMB or the Departmental level, often are measured in hours. 

· Legal Assistance

The Coast Guard, as do the other military services, provides personal legal services to eligible beneficiaries.  This program, provided in accordance with Title 10, United States Code, Section 1044, makes attorneys available to provide advice, counsel and in some cases representation on many civil legal matters including estate planning, financial issues, landlord/tenant & personal real property, domestic & family law, application of the Soldier’s & Sailor’s Civil Relief Act and other Federal laws impacting military personnel in the civilian community, and taxes.

The Coast Guard has traditionally recognized the importance of providing legal support to our people for personal civil legal matters.  Providing this support enhances readiness, helping to relieve the stress and uncertainty associated with their duties and thus improving morale and workforce efficiency.  Every Coast Guard legal office serves as a local director for legal assistance services.  All of our operational district legal offices - Boston, Norfolk, Miami, Cleveland, New Orleans, Alameda, Seattle, Honolulu, and Juneau - have full-time legal assistance attorney staff.  Legal assistance services are also available at Coast Guard Headquarters in Washington, DC, at the Coast Guard Training Centers at Cape May, NJ & Yorktown, VA, in San Juan, Puerto Rico, Kodiak Alaska and at the CG Yard in Baltimore.  

The Coast Guard is an active participant in the American Bar Association’s Standing Committee on Legal Assistance for Military Personnel (LAMP), the Joint Services Committee on Legal Assistance, and the Armed Forces Tax Council.  

In 2001, we completely revamped our Legal Assistance Internet websites:  http://www.uscg.mil/legal/la/.  The intent is to provide Coast Guard people with a web portal which gives them access to legal assistance information and services wherever they may be in the Coast Guard. 

A significant part of the legal assistance program has been our tax assistance programs that include the IRS VITA and E-File programs as well as state tax return assistance.  Located throughout the Coast Guard and employing both attorney and non-attorney volunteers, this program continues to provide a valuable and important benefit for our people and their families throughout the 2001 tax season, Coast Guard volunteers helped with everything from providing tax forms to preparing and filing returns.  CG-wide over 5000 federal returns and 1244 state returns were prepared, with 2389 federal returns filed electronically.  Using standard industry costs, we estimate this service saved our people over $525,000.
The Coast Guard legal program includes attorneys and legal support staff in 25 offices located throughout the Coast Guard.  Though not under the direct command of the Chief Counsel, these legal staffs work in close cooperation with the Chief Counsel’s legal staff and offices to insure the consistent and responsive delivery of legal services in support of Coast Guard missions. 

Illustrative of what services these field legal staffs provide are the activities of our Seventh Coast Guard District Legal Office in Miami, Florida.  The 7th District encompasses South Carolina, Georgia, most of Florida and the entire Caribbean basin.  Due to the high volume of recreational and commercial vessel activity as well as its location in the heart of United States counternarcotic and illegal immigration enforcement, it is arguably the busiest operational area of the Coast Guard.

The Seventh District Legal Office practice is noted for its high-intensity pace among a wide range of legal issues. The office frequently deals with complex issues of international law, counter-drug operations, and migrant interdiction on a daily basis. The General Law Section supports a wide variety of programs, most notably Marine Safety and Environmental Protection. In addition to day-to-day support to the marine safety staff, the General Law section deploys as part of the Incident Command System (ICS) for major incidents, and supports regional U.S. Attorney's Offices for prosecution of environmental crimes. The Seventh District's civilian Legal Assistance Attorney and Reserve Attorneys provide support to over 5000 Coast Guard personnel and their dependents. 

Operational Law.  Coast Guard attorneys in Miami provide real-time legal advice to support drug law enforcement and illegal migrant interdiction cases throughout Florida and the Caribbean.  Primary to this is assistance to the U.S. Attorney's Office for the Southern District of Florida with numerous drug prosecutions resulting from Coast Guard at-sea interdictions.  Three recent noteworthy examples where Coast Guard attorneys received awards from the U.S. Attorney's Office for law enforcement officer of the year are:  U.S. v. Omar Chisholm et al 2000 pounds of marijuana were interdicted from a go-fast south of Cuba in the Windward passage and all three defendants were found guilty; U.S. v. Holding et al  1700 pounds of marijuana were interdicted from a go-fast using the Coast Guard's new armed helicopters and 3 defendants received 57 month prison terms; and U.S. v. Green et al where marijuana was interdicted from a go-fast vessel and all defendants plead guilty.  Seventh District Operation Law Attorneys continue to assist the U.S. Attorney's Office for the Middle District of Florida in prosecuting a maritime cocaine smuggling organization operating out of the Eastern Pacific that is responsible for importing numerous multi-ton loads of cocaine into the United States.  To date, over 20 defendants from four separate interdictions have been successfully prosecuted and several more cases await trial.  The Operations Law Section is also actively supporting foreign prosecutions in Jamaica, Venezuela, Colombia and the Bahamas resulting from the U.S. Coast Guard's joint maritime drug interdictions conducted under the authority of bilateral counter-drug agreements with these countries. Recently, the Operational Law Section assisted Bahamian prosecutors with a drug interdiction case where Coast Guard air crews testified in Nassau, Bahamas.  Domestically, the Operations Law Section continues to support State prosecutions for Boating Under the Influence in furtherance of the Operation Boat Smart initiative by working closely with State prosecutors and law enforcement officials from the numerous local jurisdictions that Coast Guard BUI cases are referred to for prosecution.

Environmental Law. Our Miai office also provided support to local U.S. Attorney's Offices and the DOJ Environmental Crimes Section on ongoing criminal investigations and prosecutions for marine pollution violations.  The 7th District legal staff assisted the Coast Guard’s Marine Safety Office in Miami with a high-visibility port state control case involving the cruise ship NORWAY.  MSO inspectors discovered numerous soft patches in the NORWAY’S fire-safety system and revoked the vessel’s permission to carry passengers from a U. S. port. 
Demonstrating the breadth and diversity of CG Legal practice, the following are highlights from another of our field offices, the Ninth Coast Guard District Legal Office in Cleveland, Ohio.  This office supports Coast Guard operations throughout the Great Lakes, from Massena, New York, to Duluth, Minnesota.  

Fishing Vessel LINDA-E.  When search efforts failed to locate any trace of the LINDA-E., an overdue commercial fishing vessel in Lake Michigan, its disappearance became the most talked about marine casualty on the Great Lakes since the EDMUND FITZGERALD.  As each Coast Guard decision came under a microscope, the legal program worked with the marine safety office to protect the Coast Guard's interests and reputation.  After almost 18 months, the LINDA-E. was found at the bottom of Lake Michigan.  Using accident reconstruction techniques and navigation records, the marine safety office determined that a tug and barge combination had hit and sunk the LINDA-E.  The legal office initiated a license-suspension hearing against the tug's watchstander, who denied that the collision occurred.  After a six month period of discovery, depositions, and hearing preparation, the watchstander's marine license was suspended for 2 years--one of the longest marine license suspensions in recent history.

Nonindigenous Aquatic Species.  The Ninth District marine safety division is committed to finding effective ways to prevent nonindigenous aquatic species from entering the Great Lakes.  These species, such as the zebra mussel, cause tremendous damage to the Great Lakes marine environment.  Coast Guard attorneys in Cleveland helped refine a Coast Guard strategy to more effectively prevent these species from entering the Great Lakes.  An effective Coast Guard strategy will help defuse state-by-state approaches that would threaten the uniformity needed to facilitate commercial traffic throughout the Lakes.

Boating Under the Influence Enforcement.  With so many recreational boaters on Great Lakes waters, keeping drunk boaters off the water is a significant safety concern and law enforcement challenge.  In most Great Lakes waters, our personnel can work closely with state authorities: typically, when Coast Guard personnel encounter a boater who is intoxicated, the boater is transferred to state officials for arrest and prosecution.  But in Michigan--with the nation's highest number of recreational boaters--state law enforcement personnel refused to work with the Coast Guard on these cases.  This fed a belief that Michigan did not recognize Coast Guard authority and strained our relations with Michigan law enforcement.  The legal office researched and analyzed the issue, and in the process discovered a Michigan statute that effectively prohibited Michigan law enforcement officials from working with Coast Guard personnel in this manner.  The office's analysis and proposed solutions helped persuade Michigan to change its law:  This spring, Michigan passed legislation that will allow Michigan law enforcement officers to work with Coast Guard personnel who discover drunk boaters on the water, facilitating more efficient use of resources and strengthening federal/state cooperation. 

US/Canada Cooperation.  The legal office frequently takes on issues that don't fit in a particular "mission area"--but overlap several of them.  One of these issues is cooperation with Canada in the unique binational marine system on the Great Lakes.  Whether editing cooperative agreements on icebreaking or aids to navigation, or initiating discussions for new binational agreements, the legal office focuses on creating mutually beneficial arrangements with Canada.  

At the far reaches of our country, Coast Guard attorneys are actively involved in supporting Coast Guard missions in the “Last Frontier”…Alsaka.  Three Coast Guard legal offices are located in Alaska, at our base on Kodiak Island, in Anchorage, and the largest, the Seventeenth Coast Guard District Legal Office in Juneau.
The Seventeenth District legal office provides legal advice to Coast Guard commanders in Alaskan waters. These officers are responsible for operations along 33,000 miles of shoreline and a water area greater than the entire landmass of the continental United States.  More than 1,900 members of the Coast Guard accomplish a wide variety of missions in D17.  The region is characterized by severe weather and a poor support infrastructure that challenges everyone living and working in Alaska.  Sandwiched between Russia and Canada, and located along popular great circle shipping routes, Coast Guard commands in Alaska have to display a keen understanding of international and domestic politics.  Alaskans are sensitive about protecting the environment, and realize the importance of carefully preserving and developing the natural resources that are the foundation of the economy.  From cruise ship passengers to fisherman harvesting living marine resources to the transshipment of oil, Alaskans depend on the sea for their livelihood.  Coast Guard attorneys are integrally involved in the regulation and oversight of these primary elements of the Alaska economy.  Several specific events serve to highlight the legal office’s role in 2001.

Fisheries Law Enforcement.  Along with advising operational boarding of fishing vessels, the legal office guided the the seizure and the US Attorney’s prosecution of serious violators of the Mangnuson-Stevens Fisheries Conservation Management Act.  2001 was the most successful international fisheries interdiction/settlement season since the creation of the exclusive economic zone.  A record number of seizures occurred with $3 million in fines/bonds: F/V Spitak (Russia) fined $180,000, FF/V  Kum Kan San (Korea) fined $300,000, F/V Ming Chang (China) posted $1.6 million bond (pends), FF/V Orchid (Korea) fined $750,000, FF/V Arctic Wind (an illegal high seas drift net vessel) was assimilated stateless and totally forfeited.  D17 attorneys shepherd this process from initial vessel sighting through case development through to final settlement.

In spring 2000, a Coast Guard cutter was authorized to use warning shots and disabling fire in the face of a belligerent foreign fishing vessel along the US-Russian maritime boundary.  This was an escalation in the use of force to compel compliance with fisheries regulations.  It led to Coast Guard discussions of alternative lesser degrees of force that resulted in an assessment of technology used by other nations in North Atlantic fisheries conflicts.  Rather than use potentially lethal fire to achieve compliance, this technology simply cuts the nets of the offending fisheries violators.  The D17 legal office played a central role the Coast Guard’s assessment and deployment of the warp cutter tactic/use of force along the US-Russian maritime boundary line.  Critical interagency support, particularly from the US Attorney in Alaska, was generated through the efforts of D17 attorneys.  
Cruise Ship Safety.  After the summer 2000 cruise ship season yielded data pointing to significant defects in existing vessel effluent discharge law and regulation, D17 legal spearheaded the effort to craft cruise ship anti-dumping legislation (aka the Murkowski legislation).  This legislation was passed and implementing regulations were prepared.  As a result, when the first cruise ship of the 2001 season dumped treated sewage within the Alexander Archipelago of Alaska, the Coast Guard was able to move forward with proposed fines.  Alaska's pristine waters are now protected by the most restrictive cruise ship discharge rules in the world.  
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