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REPORT OF THE CHIEF COUNSEL OF THE UNITED STATES COAST GUARD TO THE 2000 MIDYEAR MEETING OF THE AMERICAN BAR ASSOCIATION ON THE PRACTICE OF LAW IN THE COAST GUARD

Dallas, Texas

10-11 February, 2000

Recent Coast Guard legal program accomplishments that may be of interest to the ABA are as follows:

I. MARITIME AND INTERNATIONAL LAW.

· Maritime Safety.  Two major events dominated legal service to the marine safety program in the latter part of 1999.  On December 7, 1999, the Solicitor General’s Office argued Intertanko v. Locke before the U.S. Supreme Court. Coast Guard attorneys provided significant drafting assistance to the Solicitor General on the Government’s brief regarding the Coast Guard’s marine safety program and its preemptive effect on certain Washington State statutes and regulations.  The Coast Guard is concerned that competing state statutes and regulations will have an adverse impact on overall maritime safety.  Second, the potential issues surrounding the rollover to the year 2000 (Y2K) placed Coast Guard attorneys at the forefront of preparations in the event of marine safety emergency.  Service wide, Coast Guard attorneys were on duty during the rollover to ensure any emergency actions conformed to Coast Guard authorities and the rule of law.  No significant problems were experienced but the lessons learned will have application to other possible infrastructure problems that may be encountered in the future. 

·  Law Enforcement. Coast Guard attorneys have provided advice on several migrant interdiction cases where Coast Guard boarding personnel have been confronted with increased hostility and physical violence requiring familiarity with immigration, law of the sea, and parameters regarding the lawful use of force.  Also, Coast Guard attorneys were part of a recent United States delegation to Colombia as participants in a joint training session with representatives of the Colombian Fiscalia (prosecutors), Colombian Navy, and Colombian Coast Guard.  Important information regarding the Colombian legal system was acquired that will lead to more country-specific evidence packages in cases transferred to Colombia for prosecution.  In turn, Colombian officials gained a better understanding of U.S. Coast Guard maritime interdiction operations and their conformity with international law.  This effort is paying dividends through successful prosecutions in Colombia.  President Clinton signed a Presidential Proclamation on September 2, 1999, extending the Contiguous Zone of the United States from 12 to 24 nautical miles from the baseline.  Coast Guard attorneys provided the operational legal advice to effect this increased authority to take enforcement actions against certain foreign-flag vessels suspected of violating our customs, fiscal, immigration, and sanitary laws. 

II. MILITARY JUSTICE.

· The Coast Guard processed 26 General, Special, and Summary Courts-Martial cases last year, almost equal to a recent low-water mark of 25 in FY 97 and approximately 50% of the cases processed in FY-98 and FY 96.  It is important to be careful in drawing trend conclusions from the Courts-Martial statistics due to the small size of the Coast Guard and general low volume of military justice cases.  Appellate activity to date for FY 00 is consistent with that reported for FY 99 (see attached report submitted to the Court of Appeals for the Armed Forces).  

· The first comprehensive review of the Coast Guard Military Justice Manual since 1991 is nearly complete. Publication of the updated and rewritten manual is anticipated in May 2000. 

· The backlog of pending Coast Guard advisory opinions to the Board for Correction of Military Records was reduced from eight to seven months during the four months of October 1999 to January 2000. The goal remains to reduce the backlog of pending advisory opinions by one week each month until the average advisory opinion is submitted within four months of receiving the application and record. 

· United States v. Tualla:  On 31 January 2000, the Court of Appeals for the Armed Forces set aside the decision of the Coast Guard Court of Criminal Appeals (CGCCA) as to sentence and remanded the case to the CGCCA for further proceedings.  This case was argued on October 19, 1999.  The United States as Appellant had certified two issues: (1) whether the CGCCA erred by not following U.S. v. Harris, 19 MJ 331 (CMA 1985), and (2) whether RCM 1003(b)(3) allows an adjudged sentence at a SPCM to include both a fine and a forfeiture so long as in combination they do not exceed the jurisdictional cap of the forum.  The Court found for the United States on the second issue, holding that RCM 1003(b)(3) does not preclude a special court-martial from imposing a sentence that includes both a fine and forfeiture.  A majority of the Court decided not to address the first issue.  Judge Crawford, writing in concurrence, would have found the Coast Guard Court erred by not following Harris.  Judge Sullivan, concurring in part and in the result, wrote that Harris was not a controlling decision and would have found for the Appellee on the first issue.  There were no dissents.
III.
GENERAL LAW.

· Training was provided to more than 5,000 Coast Guard employees on the Standards of Ethical Conduct.  This training was conducted by General Law attorneys and attorneys from each field legal office.

· A Personnel Branch within the Office of General Law was established in January 2000.  This branch, staffed by experienced personnel law attorneys, will function as a center of excellence, and will focus on the provision of consistent, high quality representation in employment and labor law arenas.  

· Assisted Coast Guard Personnel Command formulate several innovative personnel policies, including a sabbatical leave program that allows active duty members to take a leave of absence of up to two years. 

· Advised the Coast Guard's Public Affairs program on legal issues surrounding the proposed donation of a multi-million dollar Coast Guard Museum to the Coast Guard.

IV.
LEGISLATION.

· During the first session of the 106th Congress, the Administration’s proposed “Coast Guard Authorization Act of 1999,” was transmitted to Congress.  The bill was drafted by attorneys in the Office of Legislation, and was cleared by the Department of Transportation and the Office of Management and Budget before being sent to Congress.  Legislation attorneys also briefed House and Senate staff on the Administration’s proposals authorizing Coast Guard funding for fiscal years 2000 and 2001 and suggested a number of amendments to enhance the Coast Guard’s ability to perform its missions.  On this basis, the House and Senate then prepared and introduced their own versions of the Coast Guard Authorization, H.R. 820 and S. 1089.  It is likely that these bills will be substantially modified following budget hearings before the House and Senate Transportation Appropriations Subcommittees and Coast Guard authorizing committee hearings.  We anticipate that an authorization bill will be enacted before the close of the 106th Congress this fall. If not, the House and Senate bills would have to be reintroduced in calendar year 2001, during the first session of the 107th Congress.

V. ENVIRONMENTAL LAW.

· The Coast Guard is encountering an array of environmental compliance challenges across the country.  Our attorneys serve as project counsel on endangered species action teams, environmental planning controversies and compliance issues associated with Coast Guard operations.  Even though we are quite small when compared to our sister services in the Department of Defense, the Coast Guard operates a variety of industrial facilities and sophisticated equipment and maintains many bases in sensitive coastal areas.  
· Of particular note during the past year were environmental law cases involving protection of the endangered Northern Right Whale. Our lawyers continue to advise Coast Guard operational commanders on the parameters of conducting operations in an endangered species habitat and assist in carrying out administrative consultation with resource management agencies.  Providing advice in the Native American Graves Protection and Repatriation Act was an unusual aspect of this legal practice area when remains of Native Alaskan tribal members were discovered on Coast Guard properties.  Our attorneys were also called on to assist with endangered species issues associated with the response to oil spills resulting from wreck of the New Carissa of the coast of Oregon.  Associated legal services also extend to compliance advice on Coastal Zone Management Act and National Environmental Policy Act compliance and procedures.

VI.
PROCUREMENT.

· Coast Guard attorneys served as counsel in major systems acquisition projects including: the Seagoing Buoy Tender Replacement (production underway), Coastal Buoy Tender Replacement (production underway), Stern Loading Buoy Boat Replacement (production underway), Motor Lifeboat Replacement (production underway), Great Lakes Icebreaking Capability Replacement (project documentation approved and Phase I design and construction solicitation in development), Coastal Patrol Boat Replacement (two ships delivered in late 1999), Surface Search Radar (63 vessel systems completed), Deepwater Capability Replacement Project (Concept Design portion of Phase I completed and functional design portion awarded), Fleet Logistics System (initial operational capability testing underway), Vessel Traffic Service (New Orleans and Valdez, Alaska systems installed), Marine Information for Safety and Law Enforcement (operational testing and evaluation underway), and the National Distress and Response System Modernization (request for proposals released).

VI. CLAIMS & LITIGATION.

· Update on U.S. v. Hyundai Merchant Marine Co. (9th Cir., April 20, 1999), holding that the U.S. is entitled to recover its monitoring costs as removal costs under the Oil Pollution Act of 1990 (OPA) for responding to a potential oil spill: defendants petitioned for certiorari, which was denied by the Supreme Court, 68 USLW 3286 (1999).  The judgment has been paid.

· Update on Mid-South Holding Co. v. U.S. (M.D.Fl.), which held that the law enforcement exception to the Federal Torts Claims Act should be read into the Suits in Admiralty Act: this case is on appeal to the 11th Circuit.
VII. LEGAL ASSISTANCE.

· A new implementing regulation for the Coast Guard’s legal assistance program was issued in July 1999.  This change expands the authority for the designation of Military Notaries consistent with 10 USC 1044a.

VIII.
FIELD LEGAL OFFICES.

· Foreign Evidence Initiative.  Seventh Coast Guard District Legal Office, Miami is providing evidence support for foreign government prosecutions throughout the Caribbean, Central and South America.  The initiative is currently focused on Colombia and Jamaica.  U.S. Coast Guard resources have been working to stem the flow of narcotics arriving in the United States via the "Go-Fast" boats.  Many of these Go-Fasts are stateless vessels and eventually are subjected to the jurisdiction of the U.S.  However, when they are connected to Jamaica and Colombia, these countries have asked for us to turn over the people, contraband and boats to them to facilitate their own prosecutions.  Although Coast Guard boarding teams are well-trained in preparing evidence packages for drug interdiction cases in U.S. Federal courts, the evidence requirements in Colombia and Jamaica differ greatly.  To better support the needs of Jamaican and Colombian prosecutors, lawyers from the Seventh District Legal Office, working with the Department of Justice, Coast Guard Headquarters and Joint Interagency Task Force East, have developed general guidelines for foreign evidence preparation and transfer. 

· Operation Safe Catch. Maintenance & Logistics Command Legal Division, Norfolk, VA has supported the Atlantic Area Commander's Operation Safe Catch.  This new program seeks to improve safety in commercial fishing vessels to reduce the toll of lives lost at sea in this industry.   An aggressive boarding and inspection program have discovered several vessels deemed unseaworthy and were required to return to port and make repairs. Division attorneys have also actively supported planning efforts for next Summer's Operation Sail 2000, an event of national significance celebrating America's maritime heritage. 

· Tank Vessel COMMAND. Maintenance & Logistics Command Pacific Legal Division, Alameda, CA provided crucial support to the prosecution of the operating company and the officers aboard the Liberian-flagged Tank Vessel COMMAND following an oil spill off the San Mateo, California coast in September 1998.  The operating company and the ship's Master pled guilty to negligently spilling oil and deliberately failing to report the spill to the Coast Guard.  The operating company will pay $9.4 million in criminal and civil penalties and will be placed on probation for 3 years, during which time all its vessels will be subject to heightened inspections.  The penalty payments include: $1.2 million for reimbursing the cleanup costs, $2.5 million in fines going to the Oil Spill Liability Trust Fund (OSLTF), and over $5.5 million going to state and federal natural resource rehabilitation efforts.  The Master will be placed on probation for 3 years, and barred from serving on vessels calling in U. S. ports during that time.  The Chief Engineer will be placed in a pretrial diversion program for 18 months, and barred from serving on vessels calling in U. S. ports during that time.  This case marks the first time that a polluting vessel has been intercepted on the high seas, and then further pursued into a foreign port in continuation of the investigation, utilizing "Port" State and "Coastal" (or impacted) State authorities under the Law of the Sea Convention and MARPOL. 

Respectfully submitted,

ROBERT S. HOROWITZ

Chief Counsel, Acting
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