Appeal No. 440 - JOHN F. FINNEY v. US - 23 January, 1951.

In the Matter of License No. 39246
| ssued to: JOHN F. FI NNEY

BY ORDER OF THE COMVANDANT
UNI TED STATES CQOAST GUARD

440
JOHN F. FI NNEY

By virtue of the authority reposed in ne as Commandant of the
United States Coast Guard, and because of the very uni que problem
presented here, | have ex proprio notu reviewed the Exam ner's
decision in the above entitled case.

On 15 and 16 Septenber, 1949, a hearing was conducted before
a Coast CGuard Exam ner at Coeur d' Al ene, |daho, pursuant to 46
US C 239. John F. Finney was charged wth "negligence" supported
by four specifications alleging in substance that while serving as
operator on board the American nmerchant vessel W SEEVWEEWANA, under
authority of the Iicense above described, on or about 26 August,
1949, he did:

"First Specification: * * *take in tow and operate a
bar ge carryi ng passengers for
hire, said barge having no
docunents on board issued by
t he Col | ector of Custons.”

"Second Speci fication: * * *unlawful | y operate an
uni nspect ed barge carrying
passengers for hire, which said
barge you did know or by the
exerci se of reasonable care
shoul d have known had no
certificate of inspection on
board, issued by the Coast
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Quard. "

"Third Specification: * * *yunlawful ly take in tow
and operate a barge, the
DANCEWANA, wi th an i nproper and
unaut hori zed di splay of lights
whil e carrying passengers for
hire."

"Fourth Specification: * * *unlawfully fail to
mai ntain a proper | ookout on
board t he barge DANCEWANA, said
bar ge bei ng operated in tow and
carryi ng passengers for hire."

At the hearing, the person charged was given a ful
expl anation of the nature of the proceedi ngs and he was represented
by counsel of his own selection. Finney entered a plea of "guilty"
to the first and second specifications; and he pleaded "not guilty"
to the third and fourth specifications.

The Investigating Oficer introduced in evidence the testinony
of three witnesses and then rested his case. |In defense, Finney
offered in evidence his own testinony under oath and that of three
ot her w t nesses.

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and counsel for the person charged,
t he Exam ner found the charge of "negligence" and all four
specifications proved. He then entered an order dated 16
Sept enber, 1949, suspending License No. 39246, and all other
certificates, licenses and docunents held by John F. Finney, for a
period of twelve nonths on twenty-six nonths' probation.

On 4 Cctober, 1949, John F. Finney, as owner and operator of
the W SEEVEEWANA and barge DANCEWANA, was assessed navi gati on
fines in the anobunt of $1200 by the Commander of the Thirteenth
Coast CGuard District. These fines were based on statutory
violations commtted on 26 August, 1949, which were substantially
the sane acts as the offenses alleged in the first, second and
fourth specifications as set out above. The nmaxi mum fine of $500
was assessed under 46 U.S.C. 38 for violation of 19 CF. R 3.50
(fornmerly 46 C.F.R 1.55) which requires that nmarine docunents nust
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be kept on board. The $500 penalty, permtted by 46 U S.C. 497 for
violating 46 U . S.C. 391 (inproperly stated to be 46 U S.C. 404 and
46 U. S.C. 399) which states that a passenger-carrying vessel of
over one hundred gross tons nust have a Certificate of Inspection,
was al so i nposed. And the additional $200 fine was incurred under
33 US.C 159 in violation of 33 U S.C. 221 (Article 29 of the
Inland Rul es of the Road) for failure to have a | ookout posted on
t he barge DANCEWANA. Upon application for relief fromthese
penalties, the fines were nmitigated to $150, $400 and $50,
respectively, by letter of the Commander, Thirteenth Coast Guard
District, dated 17 Novenber, 1949.

On 13 Decenber, 1949, an appeal was taken fromthis mtigated
order and it was contended that there is no Federal jurisdiction
because Lake Coeur d' Alene, ldaho, is not an interstate navigable
body of water; that John F. Finney did attenpt to acquire the
necessary marine docunments fromthe Custons office; that since the
barge did not adneasure one hundred gross tons or nore, no
certificate of inspection was required; and that there was no
statutory requirenment that a | ookout be posted. Upon review, it
was ordered that the owner should be relieved fromthe penalty
assessed for failure to have the barge inspected since the tonnage
of the DANCEWANA was determ ned to be 31.04 gross and net; that the
charge for failure to have docunents on board shoul d be di sm ssed
because the adm nistration of this penalty is within the province
of the Conm ssioner of Custons; and that the fine inposed for
failing to have a | ookout posted should be di sm ssed since nonetary
penalties may only be inposed under 33 U. S.C. 221 when a violation
accounts for a marine disaster. Consequently, no penalties were
I ncurred under statutes which are adm ni stered by the Coast Cuard.

It is seen fromthe above that the conclusions of the Exam ner
In the hearing proceedings are not wholly consistent with ny
di sposition of the navigation fines and it is considered desirable
that the suspension inposed as a result of the hearing should be
suitably nodified to reflect the action taken by nme with respect to
the fines. Because of the peculiar circunstances that there has
been no formal appeal of the Exam ner's decision, the appeal s taken
I n connection wth the assessnent of the navigation fines shall be
consi dered as applicable to the suspension proceedings so far as
this is necessary to attain the desired consistency.

FI NDI NGS OF FACT and CONCLUSI ONS
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| hereby adopt the "Findings" and "Concl usi ons" contained in
the Exam ner's decision of 16 Septenber, 1949, with the follow ng
excepti ons:

1. Fi nney nmade every reasonable effort to obtain marine
docunents for the barge DANCEWANA from t he Custons
Ofice. These efforts were attended by consi derable
del ay and confusion and, in the neantinme, at |least tacit
perm ssion was granted for himto operate the barge

Wi t hout docunents. Therefore, the First Specification
I's found "not proved" and di sm ssed.
2. It was determ ned through the Adjuster of Adneasurenents,

Bureau of Custons, that the tonnage of the barge
DANCEWANA was 31.04 gross and net. Since the vessel was
| ess than 100 gross tons, no certificate of inspection
was required. The Second Specification is found "not
proved" and di sm ssed.

OPI NI ON

Concerning the question of jurisdiction, it has been held that
t he Spokane River, which connects with Lake Coeur d'Al ene, |daho,
and crosses into the State of Washington, is a navigable river.
Spokane M 1| Conpany v. Post (1892), 50 Fed. 429. Therefore,
the waters of Lake Coeur d' Al ene are navigable waters of the United
States and vessels navigating the | ake are subject to the Federal
navigation laws. See also United States v. Appal achian Electric
Power Co. (1940), 311 U. S. 377, 407-9, which states that an
interstate waterway is classified as navi gabl e even t hough
artificial aids and inprovenents nay be needed to nmake it avail able
for traffic.

The third specification charged the inproper and unauthori zed
display of lights. It is believed that the evidence shows that the
| i ghts di splayed on the barge inproperly interfered with the
regular running |ights and, hence, this specification was properly
found proved.

Wth respect to the fourth specification, | have rul ed that
nonetary penalties may not be inposed for failing to have a | ookout
unl ess the violation contributes to a marine disaster. But this
does not nean that renedial action cannot be taken against the
| i cense of the person charged, under a general charge of
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negl i gence, despite the absence of any marine accident. Therefore,
the fourth specification was properly found proved.

In view of the foregoing observations that only two of the
four specifications should have been found "proved", the order of
the Exam ner dated 16 Septenber, 1949, is nodified to read as
foll ows:

ORDER

"License No. 39246, and all other certificates of service,
| i censes and docunents held by John F. Finney, are hereby suspended
for a period of three (3) nonths. The suspension ordered shall not
becone effective provided no charge under R S. 4450, as anended (46
USC 239) is proved against you for acts commtted within twel ve
(12) nonths of Septenber 16, 1949. |f this probation is violated,
the order for which probation was granted shall becone effective

wWith respect to all certificates of service, |icenses, or nerchant
mari ner's docunents here involved, and also any certificates of
service, |icenses, or nerchant mariner's docunents acquired by you

during the period of probation, at such tinme as designated by any
Exam ner finding the violation, and may be added to or forma part
of any additional order which he may enter." As so nodified, said
Order is AFFI RVED.

Merlin O Neill
Vice Admral, United States Coast Guard
Conmmandant

Dat ed at Washington, D.C., this 23rd day of January, 1951.
*x%x%  END OF DECI SI ON NO. 440 *****
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