

CHAPTER 5

GUIDE FOR PRESENTENCING PROCEDURES 

IN TRIAL WITH MEMBERS�

	[NOTE:  If the accused pleaded guilty to some specifications and the members have not yet been informed of these, the members should now be given copies of these specifications and be informed of the accused's pleas to them.  It may be appropriate at this point to hold an Article 39(a) session to consider any issues of prior convictions, the admissibility of any documents, and other evidentiary issues.]�

	Sentencing Evidence�

MJ:	This court-martial will now hear the data concerning the accused shown on the charge sheet.�

TC:	                     .�

	[NOTE:  The trial counsel shall inform the court of the pay and service of the accused, and the duration and nature of any pretrial restraint.  SEE RCM 1001(b)(1).]�

MJ:	Is that information accurate?�

DC:	                                    .�

MJ:	Does the prosecution have other matters to present?�

�	[NOTE:  The prosecution may present certain matters from the accused's personnel records, evidence of previous convictions, evidence in aggravation, and evidence of rehabilitative potential.  SEE RCM 1001(b)(2)-(5).  Be alert for rehabilitative potential issues! SEE U.S.  v.  Pompey, 33 M.J.  266 (CMA 1991); U.S.  v.  Claxton, 32 M.J.  159 (CMA 1991); U.S.  v.  Aurich, 31 M.J.  95 (CMA 1990); U.S.  v.  Ohrt, 28 M.J.  301 (CMA 1988) and cases cited therein; R.C.M.  1001(b)(5).]�

TC:	The prosecution has nothing further.�

	[NOTE:  Very Important--If the accused has not yet been advised of his allocution rights in accordance with RCM 1001(a)(3), give this advice now in an Article 39(a) session.  SEE Pg.  4-20]�

	[NOTE:  The defense may present matters in rebuttal and extenuation and mitigation.  SEE RCM 1001(c).]�

	[NOTE:  If the accused elects to make an unsworn statement the following advice should be given to the members before the statement:]�

MJ:	The accused is now going to present an unsworn statement to you.  This statement is one way that an accused has to bring certain information to your attention.  An accused may not be cross-examined on an unsworn statement, nor may counsel be asked any questions about it.  An unsworn statement is not given under oath, nevertheless, it must be given appropriate consideration by you.  Like all other matters at this trial, the weight and significance to be attached to an unsworn statement rests within your discretion.

ACC:	________________________________________________.�

DC:	The defense has nothing further.�

	[NOTE:  The parties may now present additional matters in rebuttal and surrebuttal as appropriate.  SEE RCM 1001(a)(1)(C).]�

�	Additional Evidence.�

MJ:	Does any member of the court desire to have any witness recalled, any additional witnesses called, or any further evidence brought out?  If so, please write on a question form the witness and the subject of testimony, or the evidence you are interested in.�

MEM:	                    .�

MJ:	The court-martial will now be recessed so that counsel and I can discuss certain procedural matters.  It will reconvene at approximately ___________.  When we reconvene, each counsel will be given an opportunity to present an argument to you on sentencing.  Following arguments, I will instruct you on the law and procedures you must follow.  After my instructions, the court will (again) close for your deliberations.  Do not discuss the case with anyone during this recess.�

	[NOTE:  Conduct an Article 39(a) session to discuss maximum punishment, including multiplicity and sentencing instructions, examine the sentence worksheet and mark it as an Appellate Exhibit.  SEE RCM 1005.  Although instructions can be discussed informally at an RCM 802 conference, the Military Judge must go over them on the record and allow counsel the opportunity to object or to propose changes or additions during an Article 39(a) session.]�

MJ:	The court-martial will come to order.�

TC:	All parties, the members, and the military judge are present.�

�	Argument.�

MJ:	Members, counsel are about to present arguments.  (I remind you that) these arguments are not evidence, they are interpretations placed upon the evidence before you by each counsel in an effort to assist you in discharging your responsibilities in deciding upon an appropriate sentence.  Counsel may proceed.�

TC:	                    .�

DC:	                    .�

		[NOTE:  Rebuttal argument should be limited to "truly responsive rebuttal." SEE RCM 1001(a) and (g) and U.S.  v.  Martin, 39 M.J.  481 (CMA 1994.]�

	Instructions.�

MJ:	 	You are about to deliberate and vote on the sentence in this case.  It is the duty of each member to vote for an appropriate sentence for the offense(s) of which      [accused]       has been found guilty (regardless of how you may have voted on the findings).  You may impose any kind and amount of lawful punishment, either singly or in combination with the other types of lawful punishment, provided that each type of punishment imposed is within the maximum permitted by law for the accused's offense(s).  Your determination of the kind and amount of punishment, if any, is a grave responsibility requiring the exercise of wise discretion.  You must give due consideration to the offense(s) of which the accused has been found guilty and to all matters presented during the sentencing proceedings, including all matters in extenuation and mitigation (as well as all matters in aggravation).  You must not adjudge an excessive sentence in reliance upon possible mitigating action by the convening authority or a higher reviewing authority.  Finally, in your determination of an appropriate sentence, you may not take any administrative procedures or regulations into account.�

		[NOTE:  If counsel have commented on evidence or the law, give the following instruction.]�

MJ:	 	During their arguments both counsel have summarized and commented upon certain evidence, and during my instructions, I too, may summarize or make comments upon the evidence.  These summaries or comments are not evidence.  You must rely upon your own independent recollection of the evidence that has been presented during the trial.  (During their arguments, counsel have made reference to instructions that they anticipated that I would give you.  If there is any 	inconsistency between what counsel have said about my instructions and the actual instructions that I now give you, you must accept my instructions as being correct.)�

		[NOTE:  If some specifications are multiplicious for sentencing purposes, the following instruction should be given, as appropriate:�

MJ:	 	The offense set forth in (the) Specification      of Charge ___ and the offense set forth in (the) Specification      of Charge ___ are not separate offenses for purposes of punishment.  (Accordingly, I have dismissed (the) Specification      of Charge ___.) (In determining the sentence to be imposed, you must consider these offenses to constitute a single punishable offense.)�

�		Maximum Punishment.�

MJ:	 	The maximum punishment which you may impose for the offense(s) is:

		1.  Confinement for        (months) (years);

		2.  Forfeiture of (SPCM-two-thirds pay per month for      months, or a fine in an amount not to exceed the total amount of forfeitures that could be adjudged;) (GCM-all pay and allowances, or a fine, or both a forfeiture and a fine;) 

		3.  Reduction to the lowest enlisted pay grade of E-1; and 

		4.  A (dishonorable) (bad-conduct) (discharge) (dismissal) from the Coast Guard.)�

		[NOTE:  If a punitive discharge may be adjudged only because of a special rule relating to permissible additional punishments, the court must be advised of the method of determining the maximum punishment.  SEE RCM 1003(d).  Thus, a court must be informed in an appropriate case that the offense(s) of which the accused stands convicted normally permit(s) only a specified lesser maximum penalty, but that a punitive discharge is authorized solely because of recidivism shown by evidence of previous convictions.  In addition, if a bad-conduct discharge is authorized solely because the total maximum confinement for two or more offenses is six months or more, the court must be so advised.  Examples of additional instructions are as follows:]�

MJ: 	Although none of the offenses of which you have found the accused guilty will authorize a (dishonorable discharge or) (bad-conduct discharge), the fact that evidence of [state the number] previous conviction(s) within [specify the requisite time period] has been introduced in this case will, in addition, authorize a (dishonorable discharge or) (bad-conduct discharge).�

�MJ: 	Although none of the offenses of which you have found the accused guilty will authorize a bad-conduct discharge, the fact that the maximum authorized confinement is six months (or more) will, in addition, authorize a bad-conduct discharge.�

Introduction to Types of Punishment�

MJ: 	You should bear in mind that the maximum punishment is a ceiling on your discretion.  You are at liberty to adjudge any lesser sentence or a sentence of no punishment at all, based on your own evaluation of the evidence presented.  I am now going to give you some information about the nature and effect of the various forms of punishment that you may adjudge.  Each type of punishment is separate and distinct and does not include any other type of punishment, except to the extent that I tell you.�

		Lesser Punishments.�

MJ: 	This court may adjudge a reprimand, which is in the nature of a written censure, however it shall not specify the terms or wording of any adjudged reprimand.  This court may adjudge restriction for up to 2 months.  Restriction consists of restriction to a specific physical location which you must designate.  ([Enlisted only]  This court may also adjudge hard labor without confinement for up to 3 months.  Hard labor without confinement consists of performance of extra duties after the normal working day for no more than 6 days a week and normally for not more than 2 hours a day.  The specific duties are determined by the convening authority.  These limitations are noted on the sentence worksheet.) These lesser punishments take effect after the convening authority has received the transcript of the trial and approved the sentence.�

		Reduction In Grade (Enlisted Members Only).�

MJ: 	You may also adjudge a reduction in grade, either to the lowest or to any intermediate enlisted pay grade.  A reduction carries the loss of both military status and the incidents thereof and results in a corresponding  reduction of military pay.  It becomes effective fourteen days after the sentence is adjudged.�

		Forfeitures.�

MJ: 	This court may sentence the accused to forfeit a maximum of (all pay and  allowances)(two-thirds pay per month for ____ months).  Forfeiture of  pay is a permanent loss of a specified amount of the accused's pay for a  specified period of time.  It applies to pay becoming due fourteen days after the sentence is adjudged.  In determining the amount of forfeiture, the court should consider the implications to the accused of such a loss of income.  If not terminated sooner, forfeitures terminate when the accused is discharged from the Coast Guard.�

MJ: 	(GCM-Forfeiture of all pay and allowances may not be adjudged unless you also adjudge some confinement.  [SEE U.S.  v.  Wagner, 25 M.J.  64 (CMA 1987)]) If you adjudge total forfeitures, the dollar amount need not be stated.  If you adjudge forfeiture of less than all pay and allowances, the sentence must include an express statement of a whole dollar amount to be forfeited each month and the number of months the forfeiture is to continue.)�

�MJ: 	(SpCM-A sentence to a forfeiture of pay must include an express statement of a whole dollar amount to be forfeited each month and the number of months the forfeiture is to continue.)�

MJ: 	If the accused is sentenced to both a reduction in rate and forfeitures, the maximum forfeiture is (computed from) the basic pay of the rate to which the accused is reduced.  You will receive a worksheet which will show the maximum forfeiture for (her)(his) present rate and all lower rates.�

		[NOTE:  Allowances can be forfeited only when the sentence includes the total forfeiture of all pay and allowances.  In the absence of total forfeitures, the maximum monthly amount of forfeitures at a General Court-Martial would be the same as the accused's monthly basic pay.]�

		Fine.�

MJ: 	This court may as an alternative to (or in addition to) forfeiture of pay, sentence the accused to pay a fine to the United States.  A fine is a judgment of a specified debt owed by the accused to the United States, which becomes due in its entirety after the sentence is reviewed and ordered executed.  A fine makes the accused liable to the United States for the entire amount specified.  A fine does not terminate when the accused is discharged or released from the Coast Guard.  (SPCM-If you decide to adjudge a fine, the total amount of the fine and forfeitures adjudged may not exceed the total amount of forfeitures that could be adjudged.)�

�		Confinement.�

MJ: 	As I said before, the accused may be sentenced to confinement for (life) (a maximum of _____________).  A sentence to confinement should be adjudged in whole days or months (or years).  Confinement is imprisonment at a naval brig or other service confinement facility, (GCM-or a federal prison) for the time specified by you.  It commences immediately after the  court is adjourned and is the only form of punishment that does so.  If  you want to combine confinement with restriction or hard labor without confinement, you should request further instructions from me on how to do that.�

MJ: 	The UCMJ provides that a sentence that includes (GCM-confinement for more than 6 months, or) any confinement and a punitive discharge, automatically results in forfeiture of (GCM-all pay and allowances) (SpCM-2/3 of pay) during confinement, beginning 14 days after the sentence is adjudged, (unless the convening authority waives automatic forfeitures for the benefit of the accused's dependents).  Notwithstanding this provision, if the court wishes to sentence the accused to forfeitures, the court should explicitly state forfeitures as part of the sentence.�

MJ: 	One final point concerning confinement, you may also adjudge a period of confinement to be served in the event that any fine that you adjudge is not paid.  Such confinement to enforce payment of the fine would be in addition to any other confinement adjudged.  The total of all confinement you adjudge, however, may not exceed (six months) (a maximum of        ).�

�		Punitive Discharge.�

MJ: 	(GCM-A dishonorable discharge and a bad-conduct discharge are both punitive discharges and are the only types of discharges or separation this court-martial may adjudge.)  (SPCM-A bad-conduct discharge is a punitive discharge and is the only type of discharge or separation this court-martial may adjudge.) (GCM-A dishonorable discharge is a severe punishment which should be reserved for those who, in your discretion, should be separated under conditions of dishonor after conviction of (a) serious offense(s) of a civil or military nature warranting such severe punishment.) A bad-conduct discharge (GCM-is a less serious form of discharge than a dishonorable discharge.  It also) is considered to be a severe punishment, and may be adjudged for one who, in your discretion, warrants severe punishment for bad conduct.  A punitive discharge deprives a person of substantially all benefits administered by the Department of Veterans' Affairs and the Coast Guard that are based on the accused's current term of service.  (However, benefits from a prior period of honorable service are not forfeited by receipt of a punitive discharge that terminates the accused's current term of service.) [Exception: benefits from a prior period may be forfeited for conviction of mutiny, espionage, sabotage and the like.  See U.S.  v Longhi, 36 MJ 988 (AFCMR 1993).]  A punitive discharge also clearly affects a person's future legal rights, economic opportunities, and social acceptability.  (SPCM-A bad-conduct discharge is the only type of discharge or separation that this court is authorized to adjudge in this case.) A punitive discharge takes effect only after the convening and higher authorities have reviewed the transcript of the trial and approved the sentence.�

�	Dismissal (Officers Only).�

MJ: 	As I said before, dismissal is authorized in this case.  Dismissal is a severe punishment--the equivalent of a dishonorable discharge of an enlisted member--which should be reserved for one who, in your discretion, should be separated under conditions of dishonor after conviction of (a) serious offense(s) of a civil or military nature warranting such severe punishment.  Dismissal deprives a person of substantially all benefits administered by the Department of Veterans Affairs and the  Coast Guard.  (However, benefits from a prior period of honorable  service are not necessarily forfeited by receipt of a dismissal.)  [See note above.] A dismissal clearly affects a person's future legal rights, economic opportunities, and social acceptability.  Dismissal is the only type of discharge or separation that this court is authorized to adjudge in this case.  A dismissal takes effect only after the convening and higher authorities have reviewed the transcript of the trial and approved the sentence.�

	Loss of Numbers (Officers Only).�

MJ: 	You may also adjudge loss of numbers.  Loss of numbers involves a loss of seniority within the accused's present grade.  The amount of loss is specified by you.  As you are aware, seniority within the Coast Guard determines when an officer will be considered for promotion.  Loss of numbers has the effect of placing the accused in a less senior position and could, therefore, delay consideration for promotion.�

�	No Punishment.�

MJ: 	Finally, if you wish, you may sentence the accused to no punishment.  This would, in effect, be a determination by you that the conviction of the accused, which will remain with (her)(him) for life, is sufficient punishment for (her)(his) crime(s).�

	[NOTE:  When a case has been referred as capital and when the findings of the court include conviction of an offense for which a sentence of death is authorized, SEE RCM 1004 and the  applicable portions of the Military Judge's Benchbook, DA PAM 27-9.]�

	[NOTE:  Normally, extenuation and mitigation and aggravating evidence is essentially uncontested and no special instructions on weighing evidence or credibility of witnesses is necessary, but if there has been cross-examination of an E & M or aggravation witness, or rebuttal evidence which raises an issue of credibility, instructions similar to those given on findings, tailored to the  specific evidence or testimony, should be given.  SEE Pp.  4-12 - 4�13.  This is especially important in Guilty plea cases where the  members are sitting for sentencing only and have not previously  been given these instructions.  In the absence of a credibility issue, or after trial on the merits, the following may be sufficient.  If  there have been stipulations or judicial notice has been taken, appropriate instructions should be given.]�

MJ: 	In selecting a sentence, you should consider all the facts and circumstances of the case and all matters in extenuation and mitigation (as well as those in aggravation) placed before you (whether introduced before or after findings).  In considering the evidence presented, you should give any single item of evidence such weight as you feel it deserves (in accordance with the guidelines and standards I already gave you).  (You are reminded that any matters that I have instructed you to disregard may not be considered by you for any purpose whatsoever.)�

�	[NOTE:  If the accused has made an unsworn statement, give the following instruction.]

MJ: 	The accused has made an unsworn statement (which was presented to you through counsel).  An unsworn statement is an authorized means for an accused to bring information to your attention and must be given appropriate consideration.  The weight and significance to be attached to an unsworn statement is entirely within your discretion.  You may consider that the statement was not made under oath, its inherent probability or improbability, and whether it is supported or contradicted by evidence in the case, as well as anything else that may have a bearing on its credibility.  You may not, however, draw any inferences adverse to the accused from the fact that he has chosen this authorized method to present these matters to you.  In weighing an unsworn statement, you are expected to use your common sense and knowledge of human nature.�

	[NOTE:  In a GUILTY plea case, give the following instruction:]�

MJ: 	A plea of guilty is a matter in mitigation which must be considered along with all the other evidence and circumstances of the case.  (Time, effort, and expense to the government (may have been) (have been) saved by the plea of guilty.  In addition,) a plea of guilty may be a manifestation of repentance, and may also be the first step toward rehabilitation.�

MJ: 	I am now going to point out certain matters that have been presented in favor of the accused.  By doing this, I do not mean to lessen the  importance of any other matters that have been placed before you.  You should give due consideration to everything that has been presented in this case.  I specifically call your attention to:�

�	[NOTE:  The following is a list of some of the matters that are commonly part of extenuation and mitigation.  The military judge  should select those that apply, and any others of significance.]�

	1.  Youth and family background.

	2.  The fact that the accused has served for about ____(years)(months) without previous offenses or nonjudicial punishments.

	3.  (Prior honorable discharges) (and) (prior) (long and honorable service) as characterized by                             .

	4.  Reputation or record in the civilian community for good character.

	5.  Reputation or record in the military service for (good conduct) (efficiency) (work performance) as shown by                    .

	6.  Successful completion by the accused of high school education since entry into the service.  Successful completion of college level courses since entry into the service.

	7.  The accused's good conduct and work performance while (confined) (awaiting trial).

	8.  Combat record; service in Vietnam; medals and decorations.

	9.  Marital situation; (domestic) (financial) difficulties.

	10.  Mental condition (impairment); (behavior) (nervous) (personality) disorder; medical history.

	11.  Rehabilitation potential (as shown by                        ).

	12.  Prior civil punishment for the same offense(s).  Prior non-judicial punishment for the same offense(s).  [NOTE: If accused was reduced in rate at NJP, add:]  Since the accused was reduced in rate, you should only reduce (him)(her) if, and to the extent that, you believe that a further reduction is warranted.  For example, if you believe that a two-grade reduction is appropriate, you should reduce (him)(her) only one more grade.  �However, if you believe that based on (his)(her) offense(s), the accused should be no more than an E-1 or an E-3 or some other absolute level, you may sentence (him)(her) accordingly.  [SEE U.S.v Pierce, 27 MJ 367 (CMA 1989); U.S.  v Edwards, 42 MJ 381 (1995).]

	13.  The accused's (remorse) (candid admission of (her)(his) offense(s)).

	14.  The testimony of any witnesses given (before findings) (during the sentencing portion) which serves to explain or mitigate the offense(s).

	15.  Matters brought out in unsworn statement.

	16.  (Nature and duration of pretrial restraint and) the ____month/year period (s)he spent awaiting trial.�

MJ:	In determining an appropriate sentence, you should consider that the accused has been in pretrial confinement for ______ days.  You should also be aware that, if you adjudge confinement as part of your sentence, these ______ days the accused has spent in pretrial confinement will be credited against any confinement you may adjudge.  This credit will be given automatically, on a day-for-day basis.�

MJ:	In addition to the matters in extenuation and mitigation, you should also consider the matters in aggravation and other matters presented by the government.  I specifically call your attention to:�

Evidence of prior (convictions) (nonjudicial punishments) as shown by prosecution exhibits _______________.  (These records of nonjudicial punishments were admitted as indications of the accused's past conduct and performance in order to assist you in arriving at an individualized sentence appropriate to the accused.)

Facts and circumstances surrounding the offense(s) as shown by (the testimony of ____________) (        ) (which was introduced prior to findings).

�Rebuttal evidence of (the character of the accused [similar in form and nature to the evidence of the accused's good character])(________________).  

The circumstances of the victim.

	(other)�

	[NOTE:  If it appears that court members must have concluded that the accused testified falsely in (her) (his) defense and that the false testimony is likely to be misused for sentencing purposes, the judge may instruct thereon.  If the trial counsel argues mendacity on sentencing, the military judge has a sua sponte duty 	to instruct.]

MJ:	If you conclude that the accused lied under oath to the court, and if you find the lies both willful and material, then you may consider that false testimony along with all other considerations on the issue of whether (s)he can be rehabilitated.  You may not increase the sentence to punish (her)(him) for the false testimony itself.�

MJ:	I will now give you general sentencing principles.  Our society recognizes 	five principal reasons for the sentence of those who violate the law.  You may consider them in selecting an appropriate sentence.  They are:�

	1.  Protection of society from the wrongdoer.

	2.  Punishment of the wrongdoer.

	3.  Rehabilitation of the wrongdoer.

	4.  Preservation of good order and discipline in the service; and

	5.  The deterrence of the wrongdoer and those who know of (her) (his) crime and sentence from committing the same or similar offenses.�

�	Your sentence must be tailored to suit this individual accused and the particular circumstances of the offense(s).  You should select the sentence which will best serve the ends of good order, discipline, and justice; the needs and situation of this particular accused; and the needs and welfare of society.

	Procedure.�

MJ:	Your deliberations should begin with a full and free discussion on the subject of sentencing.  (As I told you before,) each of you has an equal voice and vote with the other members in deliberating upon and deciding all questions pertaining to the sentence to be adjudged in this case; the senior member has no greater rights in these matters than any other member.  You are each entitled to form and to hold to your own opinions.  This does not mean that you cannot change any opinion you may have, if you are so persuaded.  Persuasion by logic or reason is perfectly permissible and is an integral part of a full and free discussion.  However, influence through the use of superiority in rank or position may not be employed in any manner in an attempt to control the independence of members or the exercise of their free judgment.  �

MJ:	When you have completed your discussion, anyone who wants to propose a sentence will write out their proposal.  The junior member collects the proposed sentences and submits them to the President.  The members will then vote by secret written ballot on each proposed sentence in its entirety, beginning with the least severe proposed sentence first.  If that sentence is not adopted, you should then vote on the next lightest proposed sentence and so on, until you reach a sentence.  All Members must vote.  No member may abstain.  The junior member collects and counts the votes and submits them to the President, who checks the count and announces the results to the other members.  Two-thirds of you must concur in the sentence (unless the sentence includes confinement in excess of ten years, in which case 3/4ths of you must  concur).  In this case, since there are ____ members, ____ of you must concur in any sentence.  If you vote on all the proposed sentences without reaching a sentence, then you should repeat the process of discussion, proposal of sentences, and voting until a sentence is reached.  The second time around, the proposed sentences may be different or you may vote again on a previously rejected proposal.  Once a proposal has been agreed to by the required concurrence, however, that is your sentence.�

MJ: 	You may reconsider your sentence at any time prior to its announcement in open court.  After you determine your sentence, if any member suggests that you reconsider the sentence, we must open the court and I will give you specific instructions on the procedure for doing that.  If that should occur, when the court has assembled the President should announce only that reconsideration has been proposed, without disclosing the sentence already agreed to or whether the proposed reconsideration is to increase or decrease the sentence.�

MJ: 	To help you put your sentence in proper form, I will give you a sentence  worksheet.  Bailiff, please give the worksheet, Appellate Exhibit ____, to the President.  This worksheet contains authorized punishments which  are specifically recognized in the Manual for Courts-Martial.  The worksheet has punishments listed that may not be applicable, depending on your sentence.  Any language on the worksheet that is not applicable should be lined out.  While you are deliberating, if you have any questions about sentencing matters or anything else, put it in writing and give it to the bailiff.  I will either send back a written answer or open court and answer your questions.�

MJ: 	As soon as you have reached a sentence, notify the bailiff.  I will open court, inspect the worksheet, and then, if everything is in order, the President will announce it.  If for some reason you need to recess, the court must first be reopened.  Just notify the bailiff.  If you want to do anything other than ask for a recess or advise me that you have arrived at a sentence, please put it in writing and the President should sign it.�

MJ: 	I advised you earlier that you could take notes during the trial.  I want to  again remind you that these notes may be used only to refresh your own personal recollection and may not be shown to any other court member.�

MJ: 	You must not interpret my instructions and comments or the sentence worksheet as indicating an opinion as to the kind of punishment, if any, that should be adjudged.  You have the independent and sole responsibility for making this determination.�

MJ: 	Are there any questions concerning these instructions?�

MEM: 	                         .�

MJ: 	Does either counsel request additional instructions or have any objections not previously raised, to the instructions given?

TC/DC:                          .�

�MJ: 	Members, do you wish to take a brief recess before you begin deliberating on sentence, or would you like to begin immediately?

PRES:	                          .�

	[NOTE: A recess may be taken and then the court reconvened.]�

MJ: 	Mr.  President, I will give you Prosecution Exhibits              , Defense Exhibits _____________, and Appellate Exhibit ____________, the sentence worksheet.  You are now in the custody of the bailiff and you may retire for your  deliberations.  The court-martial is closed.�

	[NOTE:  Defense counsel should discuss post-trial and appellate rights with the accused.  See Appendix 4.  After the members have concluded their deliberations and are ready to announce their sentence, the court is called to order.]�

MJ: 	The court will come to order.�

TC: 	The parties, members, and military judge are present.�

MJ: 	[To the president]  Have the members reached a sentence?�

PRES:	                   .�

MJ: 	Please hand the exhibits to the bailiff for return to the court reporter.  Please fold the worksheet in half and the bailiff will give it to me.  The  bailiff is handing me the sentence worksheet.�

�	[NOTE: SEE RCM 1006(e) concerning the sentence worksheet and the procedure to be followed if any problems are indicated.  SEE RCM 1009 and Military Judges’ Benchbook, DA PAM 27-9, P.133 if reconsideration of the sentence may be necessary.]�

MJ: 	Your sentence appears to be in proper form.  Bailiff, please return the worksheet to the President.  The accused will stand and face the court.  Mr.  President, you  may announce the sentence.

PRES:	                     .�

MJ: 	Please be seated.  The bailiff will return the sentence worksheet to the  court reporter.�

	Discharge of Members�

MJ: 	You have now completed your duties as members in this case and you are discharged with my thanks.  You may wonder whether you can talk to anyone about this case, now that it is over.  You all remember when you took your oath as members that you swore not to disclose or discover the vote or opinion of any particular member of the court unless required to do so in due course of law.  This simply means that you may not tell anyone about the way you or anyone else on the court voted or what opinion you or they had, unless I or another judge tell you to do so in court.  You are each entitled to this privacy.  Other than that, you are free to talk to anyone about the case, including me, the attorneys, or anyone else; however, you are not required to do so.  Your deliberations are carried on in the secrecy of the deliberation room to permit the utmost freedom of debate and so that each of you can express your views without fear of public scorn, or being subject to the anger or criticism of the accused, the convening authority, or any public official.  In deciding whether to answer questions concerning the case, and if so what to disclose, you should have in mind your own interests and the interests of the other members of the court.  If you do talk to anyone, you may tell them as little or as much about your deliberations or the facts that influenced your deliberations as you want, subject only to the prohibitions contained in your oath.  If anyone persists in discussing the case over your objections, or harasses you, or becomes critical of your service, please report it to me and I will take appropriate action.  You have been an attentive and patient court and, again, I thank you.  You  are dismissed.  All rise for the departure of the court.�

		Post-Trial and Appellate Rights�

MJ:	The members have withdrawn from the courtroom.  [NOTE: If there is a pretrial agreement, ensure that its effect on the sentence is understood and agreed by the parties.  SEE pp 2-9 and A2-9]  [To Accused] A copy of the written record of the trial is required to be given to you after it is prepared.  You may choose instead to have your copy of the record delivered to your defense counsel.  To whom do you want the record delivered?

ACC:	                  .�

�	[Note: Give the following advice in all GCMs and all SPCMs where a BCD is adjudged.]

MJ:	A copy of the Staff Judge Advocate's Recommendation to the convening authority prepared pursuant to RCM 1106 is also required to be given to you and to your defense counsel after it is prepared.  You may choose to have your copy of the Staff Judge 	Advocate's Recommendation delivered to your defense counsel Do you want to receive a copy of the Staff Judge Advocate's Recommendation?

ACC:	                           .�

	[NOTE:  SEE RCM 1104(b).  In cases where there is more than one defense counsel, the military judge should ascertain which counsel should be served with the record of trial and SJA's Recommendation.  SEE RCM 1106(f)(2)]�

	[NOTE:  The military judge must ensure that defense counsel has advised the accused of post-trial and appellate rights.  See Appendix 4 for the detailed rights, which vary depending on the sentence.  A copy of the applicable form should be used to record the accused's written acknowledgment of these rights.  The completed form should be attached to the record of trial as an appellate exhibit.  SEE RCM 1010.]�

MJ:	[To Accused], I have before me a Post-Trial and Appellate Rights form consisting of __________ pages, which has been marked as Appellate Exhibit        .  	Is this your signature on the last page?

ACC:	             .�

MJ:	Has your defense counsel fully explained and do you fully understand all the information contained in this exhibit?

ACC:	             .�

�MJ:	Do you need any more time to read this exhibit or to discuss it with your defense counsel? (Do you need a recess?)

ACC:	               .�

MJ:	Does your signature acknowledge that your defense counsel has fully explained this information to you?

ACC:	               .�

MJ:	[To DC] Is this your signature and does that signature acknowledge that you have fully explained this information to the accused?

DC:	        .�

MJ:	                    , I emphasize that you have the right to the assistance and advice of your counsel in exercising these rights.  After the written record of trial is prepared, the convening authority will act on your case.  The convening authority can approve the sentence (adjudged)(as limited by the pretrial agreement), or can approve a lesser sentence or disapprove the sentence entirely.  The convening authority cannot increase the sentence.  The convening authority can also disapprove (some or all of) the findings of guilty.  The convening authority is not required to review the  case for legal errors, but may take action to correct any legal errors that are brought to his attention.  Do you understand?

ACC:	                    .�

MJ:	Do counsel have any other matters to take up before adjournment.

TC/DC:            .

MJ:	This Court-Martial is adjourned.
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