


CHAPTER 2


GUIDE FOR TRIAL BY MILITARY JUDGE ALONE


(Including presentencing procedure)





	[NOTE:  If the accused pleaded GUILTY to all Specifications and Charges, turn to page 2-6 for presentencing procedure.]


MJ:	Will the prosecution make an opening statement?


TC:	(No)(Yes.                                        .)


MJ:	Will the defense make an opening statement?


DC:	(No)(The defense will make its statement after the prosecution has rested.)(Yes.______________.)


	Prosecution Case.


MJ:	The prosecution may present its case.


TC:	The prosecution calls as its first witness            .


	Oath for Witness.


TC:	Do you swear or affirm that the evidence you give in the case now in hearing shall be the truth, the whole truth, and nothing but the truth, so help you God?


WIT:	                    .


TC:	Please state your name (grade, duty station, and armed force) (and address).


WIT:	                    .


	[NOTE:  The full address of a witness is not required.  It should be omitted in appropriate cases, as where it might endanger the witness.]


	[NOTE:  Identification of accused: Except where an identification is inappropriate (e.g., when the witness is a laboratory technician), or where a foundation must be laid, trial counsel at an early point should ask the witness to identify the accused.]


		[NOTE:  Trial counsel should conduct direct examination of the witness.  SEE MRE 611.]


TC:	No further questions.


MJ:	 [To DC]                , you may cross-examine.


	[NOTE:  Defense counsel may conduct cross-examination of the witness.  SEE MRE 611.]


DC:	No (further) questions.


	[NOTE:  The parties should be permitted to conduct such redirect and recross examination as may reasonably be necessary.  SEE MRE 611.  After the parties have completed their questioning the military judge may ask additional questions.  SEE MRE 614.]


	[NOTE:  After questioning of a witness is completed, the military judge should determine whether the witness is expected to be recalled.  The military judge should advise the witness as follows.]


	Excusal and Warning to Witness


MJ:	                   , thank you.  You are excused (subject to recall).  Please do not discuss your testimony or knowledge of the case with anyone except the attorneys until the trial is over.  If anyone else tries to talk to you about the case, stop them and report the matter to one of the attorneys or to me.


		[NOTE:  The witness should withdraw from the courtroom.  If the witness desires to remain in the courtroom, ask both counsel for any objections.  SEE MRE 615.]


TC:	The prosecution calls as its next witness ___________________.


	[NOTE:  In the event of a recess, continuance, or adjournment the military judge should announce a time when the court-martial will reconvene.  When the court-martial resumes, the following announcement is appropriate.]


MJ:	The court-martial will come to order.


TC:	The parties and the military judge are all present.


		[NOTE:  Upon completion of the prosecution case, trial counsel should announce:]





TC:	The prosecution rests.


	[NOTE:  A motion for a finding of not guilty may be raised at this point.  SEE RCM 917.]


	Defense Case.


	[NOTE:  Defense counsel may make an opening statement if one was not made previously.]


DC:	The defense calls as its first witness _______________________.


	[NOTE:  Trial counsel administers the oath to each witness.  Defense counsel conducts direct examination, and trial counsel conducts cross-examination of each witness.  Redirect and recross examination may be conducted as appropriate.  Defense continues to present the defense case.  Upon completion of the defense case, defense counsel should announce:]


DC:	The defense rests.


	[NOTE:  The parties may present evidence in rebuttal and surrebuttal.  SEE RCM 913(c)(1).  After the parties complete their presentations, additional evidence may be presented when the military judge so directs.  SEE RCM 801(c), 913(c)(1)(F).]


	[NOTE:  When a witness is recalled, the following is appropriate.]


TC:	Are you the same ___________ who testified earlier in this court-martial?


WIT:	I am.


TC:	You are reminded that you are still under oath.


	[NOTE: After all evidence has been presented, proceed as follows.]


MJ:	Counsel may now argue.


TC:	     (Argument)  .


DC:	     (Argument)  .


TC:	    (Closing Argument)  .


MJ:	The court will be closed for my deliberations.  I am taking the following exhibits with me                        .


	[NOTE:  After the military judge has concluded deliberating and is ready to announce findings, the court is opened.  If there are mixed findings the military judge should be careful to enter findings with respect to each Specification and each Charge.  SEE RCM 922 and App.  10, MCM for authorized findings and form of findings.]


MJ:	The court will come to order.


TC:	The parties and the military judge are all present.


MJ:	The accused will stand and face the bench.  ________________, this court finds you: (______________________)


MJ:	Please be seated.


	[NOTE:  If the accused is found NOT GUILTY of all Charges, adjourn the court.  If the accused is found GUILTY of any Charge, continue.  Consider any issue of multiplicity; if specifications are consolidated, do not dismiss them.  SEE U.S.  v Sorrell, 23 M.J.  122, fn 1 (CMA 1986)]


		Sentencing.


MJ:	Are there any additions or corrections to the personal data concerning the accused shown on page one of the charge sheet?


TC/DC:	               .


	[NOTE:  The trial counsel shall inform the court of the pay and service of the accused, and the duration and nature of any pretrial restraint.  SEE RCM 1001(b)(1).]


TC:	                   .


MJ:	Does the prosecution have other matters to present?


	[NOTE:  The prosecution may present certain matters from the accused's personnel records, evidence of previous convictions, evidence in aggravation, and evidence of rehabilitative potential.  SEE RCM 1001(b)(2)-(5).  Be alert for rehabilitative potential issues! SEE U.S.  v.  Pompey, 33 M.J.  266 (CMA 1991); U.S.  v.  Claxton, 32 M.J.  159 (CMA 1991); U.S.  v.  Aurich, 31 M.J.  95 (CMA 1990); U.S.  v.  Ohrt, 28 M.J.  301 (CMA 1988) and cases cited therein; R.C.M.  1001(b)(5).]


TC:	The prosecution has nothing further.


	Allocution Rights.


MJ:	                , you have the right to present matters in extenuation and mitigation, that is, matters about the offense(s) or about yourself that you want me to consider in deciding a sentence.  In addition to the testimony of witnesses and the offering of documentary evidence, you may yourself, if you wish, testify under oath, you may make an unsworn statement, or you may remain silent.  If you testify, you may be cross-examined by the trial counsel and questioned by me.  If you decide to make an unsworn statement you may not be cross-examined by the trial counsel or questioned by me, but the prosecution may offer evidence to rebut anything contained in your unsworn statement.  You may make an unsworn statement orally or in writing, personally or through your counsel, or you may use any combination of these ways.  If you decide to exercise your right to remain silent, that cannot be held against you in any way.  Do you understand your rights?


ACC:	                 .


MJ:	Do you want to exercise those rights?


ACC/DC:	                  .


	[NOTE:  The defense may now present matters in rebuttal and extenuation and mitigation.  SEE RCM 1001(c).]


DC:	The defense has nothing further.


	[NOTE:  The parties may now present additional matters in rebuttal, as appropriate.  SEE RCM 1001(a)(1)(C).]


MJ:	I consider the maximum sentence that may be imposed in this case to be _____________________.  Do the parties agree?


TC/DC:	                     .  


MJ:	Counsel may now argue.


TC:	      (Argument)      .


DC:	      (Argument       .


		[NOTE:  Rebuttal argument should be limited to "truly responsive rebuttal." SEE RCM 1001(a) & (g) and U.S.  v.  Martin, 39 M.J.  481 (CMA 1994).  Instruct the defense counsel to go over the accused's post-trial and appellate rights during deliberations.]


MJ:	The court will be closed for my deliberations.


	[NOTE:  SEE RCM 1007 and App.  12, MCM for authorized sentences and forms of sentence.  SEE Appendix 5.  Upon conclusion of deliberations on sentence the court-martial will be reopened.]


MJ:	The court-martial will come to order.


TC:	All parties and the military judge are present.


MJ:	The accused will stand and face the bench.                            , this court sentences you to the following:                                      .


MJ:	Please be seated.


	[NOTE:  If there is a pretrial agreement, examine the sentence limiting portion.  SEE RCM 910(f)(3).  The military judge should state the maximum punishment that the convening authority may approve, as well as interpret any other provisions not previously covered.  The military judge should ensure that the accused understands each provision.  If the military judge determines that the accused does not understand the material terms of the agreement or that the parties disagree as to such terms, the military judge shall conform the agreement to the accused's understanding (with the consent of the Government) or permit the accused to withdraw the plea.  SEE RCM 910(h)(3).  Proceed as follows:]


MJ:	I will now examine Appellate Exhibit           , which contains the limitation on the sentence.  This document states that the convening authority may approve _________________.   [State the effect of the Agreement’s sentence limitation on the sentence adjudged.]


MJ:	Do counsel agree that I have correctly stated the effect of the pretrial agreement on the sentence?


TC/DC:	                   .


MJ:	       [To accused]   , do you agree that I have correctly stated the effect of the pretrial agreement on the sentence?


ACC:	                  .


	[NOTE:  The Military judge should discuss all aspects of the remainder of the agreement and resolve any ambiguities.  SEE notes, Appendix 2, pg.  A2-9ff.]


MJ:	Do you understand all of the provisions of this agreement?


ACC: _________________


MJ:	Do both counsel concur in  our understanding of the pretrial agreement?


TC:	__________


DC:	_________


MJ:	Very well.  Having now examined and discussed the sentence limiting portion of the pretrial agreement, I reiterate my previous finding that this pretrial agreement was entered into freely, knowingly, intelligently and voluntarily.  I further find that all of the provisions of this agreement are in accordance with RCM 705 and appellate case law, are not against public policy, and are not contrary to my own concepts of fundamental fairness.


		Post-Trial and Appellate Rights


MJ:	A copy of the written record of this trial is required to be given to you after it is prepared.  You may choose instead to have your copy of the record delivered to your defense counsel        .  To whom do you want the record delivered?


ACC:	                  .  


	[Note: Give the following advice in all GCMs and all SPCMs where a BCD is adjudged.]


MJ:	A copy of the Staff Judge Advocate's Recommendation to the convening authority prepared pursuant to RCM 1106 is also required to be given to you and to your defense counsel after it is prepared.  You may choose to have your copy of the Staff Judge 	Advocate's Recommendation delivered to your defense counsel 	__________________.  Do you want to receive a copy of the Staff 	Judge Advocate's Recommendation?


ACC:	                  .


	[NOTE:  See RCM 1104(b).  In cases where there is more than one defense counsel the military judge should ascertain which counsel should be served with the record of trial and the Staff Judge Advocate's Recommendation.  See RCM 1106(f)(2).]


	[NOTE:  The military judge must ensure that defense counsel has advised the accused of post-trial and appellate rights.  See Appendix 4 for the detailed post-trial and appellate rights, which vary depending on the sentence.  A copy of the applicable form should be used to record the accused's written acknowledgment of these rights.  The completed form should be attached to the record of trial as an appellate exhibit.  SEE RCM 1010.]


MJ:	[To Accused], I have before me a Post-Trial and Appellate Rights form consisting of     pages, which has been marked as Appellate Exhibit        .  Is this your signature on the last page?


ACC:	             .


MJ:	Has your defense counsel fully explained and do you fully understand all the information contained in this exhibit?


ACC:	             .  


MJ:	Do you need any more time to read this exhibit or to discuss it with your defense counsel? (Do you need a recess?)


ACC:	               .


MJ:	Does your signature acknowledge that your defense counsel has fully explained this information to you?


ACC:	               .


MJ:	[To DC] Is this your signature and does that signature acknowledge that you have fully explained this information to the accused?


DC:	        .


MJ:	                    , I emphasize that you have the right to the assistance and advice of your counsel in exercising these rights.  After the written record of trial is prepared, the convening authority will act on your case.  The convening authority can approve the sentence (adjudged)(as limited by the pretrial agreement), or can approve a lesser sentence or disapprove the sentence entirely.  The convening authority cannot increase the sentence.  The convening authority can also disapprove (some or all of) the findings of guilty.  The convening authority is not required to review the  case for legal errors, but may take action to correct any legal errors that are brought to his attention.  Do you understand this?


ACC:	                    .


MJ:	Do counsel have any other matters to take up before adjournment.


TC/DC:	           .


MJ:	This Court-Martial is adjourned.
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