CHAPTER 1


GUIDE FOR INITIAL ARTICLE 39(a) SESSION


(Including Arraignment)


	Article 39(a) Session.


MJ:	This Article 39(a) session is called to order.  (Please be seated.)


TC:	This court-martial is convened by order of (Commander) (Commanding Officer),_________, dated________(as amended by ______) copies of which have been provided to the military judge, counsel, the accused, and to the reporter for insertion at this point in the record.  


	[NOTE:  Examine the convening order and any amending orders.]


TC:	(No)(The following) corrections are noted in the convening (and amending) orders: (_________________).


	[NOTE:  Only minor changes, such as typographical errors or changes of grade due to promotion, may be made.  Any correction which affects the identity of the individual concerned must be made by an amending order.  SEE RCM 505.]


	Parties.


TC:	The accused, ______________________, and the following persons detailed to the court-martial are present:


	Military Judge                                 .


	Trial Counsel                                  .


	Defense Counsel                                .


	(                                              )


	The members (and                   ) are absent.


TC:	                       has been detailed as reporter for this court and (has been previously sworn)(will now be sworn).  (Do you _________________ swear (or affirm) that you will faithfully perform the duties of court reporter to this court, (so help you God?))


TC:	(I)(All members of the prosecution) have been detailed to this court by 	___________________________ and (am)(are) qualified and certified under 	Article 27(b) and sworn under Article 42(a).  (Except that                    .)  (I have not)(No member of the prosecution has) acted in any manner that might tend to disqualify (me) (us) in this court.  (                         .)


		[NOTE:  Mark counsel's detailing letter(s), if any.]


DC:	(I) (All detailed members of the defense) have been detailed to this court by __________ , and (am) (are) qualified and certified under Article 27(b) and sworn under Article 42(a).  (Except that                            .) (I have not)(No member of the defense has) acted in any manner that might tend to disqualify (me) (us) in this court.  (        .) (There is no IMC or civilian defense counsel in this case.)


		[NOTE:  Mark counsel's detailing letter(s), if any.]


IMC:	(I,                                am qualified and certified under Article 27(b) and sworn under Article 42(a).  I have not acted in any manner that might tend to disqualify me in this court.)


	(                                 .)


	[NOTE:  Oath for military counsel.  "Do you                       swear or affirm that you will faithfully perform all the duties of (trial) (assistant trial) (defense) (associate defense) (assistant defense) counsel in the case now in hearing, so help you God?"]


	[NOTE:  If civilian counsel, inquire into qualifications.  Mark notice of appearance as an appellate exhibit.  Announce that civilian counsel is qualified to serve and will now be sworn.  Swear in all counsel even if previously Art.  27(b) qualified.     Oath for civilian counsel: "Do you __________ swear or affirm that you will faithfully perform all the duties of individual civilian counsel in the case now in hearing, (so help you God?)"]


	[NOTE:  If it appears that any counsel may be disqualified, the military judge must decide the matter and take appropriate action.  SEE RCM 901(d)(3).]


	[NOTE:  If accused selected counsel by name before defense counsel was detailed, clarify that process for the record.  Ask questions of accused and counsel to ascertain pre-trial procedures.  Treat counsel as DDC or IMC as appropriate.]


	Rights to Counsel.


MJ:	       [To accused]      , Good morning.  At several points in this trial I'll explain things to you that your counsel has probably already explained, and I'll ask if you understand.  This is not a reflection on your counsel or on your intelligence; we have to make sure, on the record, that you're aware of your rights and understand them.  As your counsel has probably advised you, you have the right to be represented in this court by ________________, your detailed defense counsel, or you may be represented by individual military counsel of your own selection, if the counsel you request is reasonably available.  Military counsel are provided free of charge.  If you are represented by individual military counsel of your own selection, then you could request that ________________, your detailed counsel, continue to represent you along with the individual military counsel you selected, and the authority who detailed ___________________ would have the sole discretion to either grant or deny that request.  Do you understand these rights?


ACC:	                         .


MJ:	In addition, you have the right to be represented by civilian counsel, at no expense to the Government.  (If)(When) you are represented by civilian counsel, then ______________________ or your individual military counsel, (if you had one, would act)(acts) as associate counsel, unless they are excused at your request.  Do you understand this right?


ACC:	                    .


MJ:	[To Defense Counsel] Do you perceive any actual or apparent conflicts of interest in your representation of this accused?


DC:	                              .


	[NOTE:  Inquire fully into any matters raised by defense counsel and resolve the issue by either (1) obtaining a knowing and informed waiver of the conflict by the accused or (2) determining the accused's desires with respect to obtaining conflict-free counsel.  DO NOT EXCUSE DEFENSE COUNSEL UNTIL A SUBSTITUTE HAS BEEN DETAILED.  SEE RCM 506.]


MJ:	[To accused] Do you have any questions about your rights to counsel?


ACC:	                    .


MJ:	Whom do you want to represent you?


ACC:	                    .


MJ:	Have you ever been represented by any other attorney in regard to these charges?


ACC:	                    .


	[NOTE:  If yes, ensure the attorney has been released by accused or properly relieved.]


	[NOTE:  If accused is represented by civilian counsel proceed as follows:]


MJ:	You have the right to have          (DC/IMC)      present at trial to assist in your defense.  Do you want          (DC/IMC)        to remain as your associate defense counsel in this case?


ACC:	                 .


MJ:	[If no]  Do you expressly relieve      (DC/IMC)    from all duties associated with the defense of your case?


ACC:	                  .


	[NOTE:  If accused is represented by individual military counsel proceed as follows:]


MJ:	I note that           (DC)        was originally detailed as defense counsel in this case.  [To trial counsel]  , has the accused requested that           (DC)        remain as associate counsel?


TC:	                 .


MJ:	     [To accused]    , do you want to request that      (DC)      remain as associate counsel?


ACC:	                    .


	[NOTE:  If two or more accused in a joint or common trial are represented by the same counsel, or by civilian counsel who are associated in the practice of law, the military judge must inquire into the matter.  SEE RCM 901(d)(4)(D).]


	Military Judge.


MJ:	I have been detailed to this court by                .  I am certified in accordance with Article 26(b) [and (c)] and sworn in accordance with Article 42(a) of the Uniform Code of Military Justice.  I am not a witness or otherwise ineligible under Article 26(d).  I am not aware of any matters that would provide a basis for challenge.


	[NOTE:  State on the record any circumstances that should be made known to counsel and the accused, e.g.  sitting in companion cases, or at a previous trial of this accused, etc.] 


MJ:	(However, I do want the record to reflect that              .) Does either counsel want to ask me any questions or propose a challenge?


TC:	The Government has no voir dire and no challenge for cause against the military judge.   (                         .)


DC:	The Defense has no voir dire and no challenge for cause against the military judge.�   (                         .)


	[NOTE:  Mark military judge's detailing letter, if any.]


	[NOTE:  Conferences:   Include matters agreed to orally or in writing.  SEE RCM 802(b).  This is also a good time to mark exhibits such as Court Order #1, judge and counsel detailing letters if not already done, and RCM 802 conference memoranda.]


MJ:	(A pretrial conference(s) was held (by telephone) on _____________.  Does either counsel have anything (further) you want to put into the record.)


	Charges.


MJ:	[To Trial Counsel] Please state the general nature of the Charges.


TC:	The general nature of the charge(s) in this case (is) (are):


                                                              .


		[NOTE:  Trial Counsel should identify charges by name, not merely article number.]


TC:	The Charge(s) (was)(were) preferred by                    , a person subject to the Code as accuser, sworn to before a commissioned officer of the armed forces authorized to administer oaths, and properly referred to this court for trial by  _____________________ , the convening authority.


MJ:	Is the information on page 1 of the Charge Sheet correct?


TC:	                  .


DC:	                  .


	Form of Court


MJ:	                      , you have the right to be tried by a court consisting of at least (three) (five) members.  These members would be commissioned officers (For enlisted accused continue as follows: unless you request that the court's membership include enlisted personnel, in which case at least one-third of the total number of members would be enlisted personnel, from a unit other than your unit).  If you want to be tried by a court-martial consisting of members, two-thirds of the members, voting by secret written ballot, must concur in any finding of guilty.  And if you are found guilty, two-thirds of the members, again voting by secret written ballot, must concur in a sentence (unless the sentence includes confinement for a period in excess of 10 years, in which case three-fourths of the members must agree).  


	You also have the right to request to be tried by military judge alone.  If you request to be tried by military judge alone, and if I approve that request, then I alone would determine your guilt or innocence, and if I find you guilty, then I alone would determine an appropriate sentence.  Do you understand these options?


ACC:	                    .


MJ:	Have you discussed these choices with your counsel?


ACC:	                     .


MJ:	Do you request trial by members or trial by military judge alone?


ACC:	                      .


	[NOTE:  If accused defers a decision, advise as follows: SEE RCM 903(a).]


MJ:	If you wish to be tried by military judge alone you must submit that request to me prior to assembly of the court.


	[NOTE: If accused requests trial by Military Judge alone: A request for trial by military judge alone may be written or oral.  Either form of request should identify the military judge by name.  A written request should be marked as an Appellate Exhibit and 	included in the record of trial.  Concerning action on request, SEE RCM 903(c)(2).]


MJ:	I am (Captain) (Commander) (            ).  I am the person who would make the decisions if you are tried by military judge alone.  With that in mind, have you discussed this request with your counsel?


ACC:	                    .


MJ:	If I approve your request for trial by me alone you give up your right to trial by a court-martial composed of members (including, if you were to request, enlisted members).  Do you still wish to request trial before me alone?


ACC:	                    .


	Assembly.


	[NOTE:  SEE RCM 903(c)(2)(B) concerning approval or disapproval.  SEE RCM 911 concerning assembly.]


MJ:	Your request is approved.  The court-martial is assembled.  (Your request is disapproved because__________________________________)


	[NOTE:  If appropriate, permit trial counsel to notify any members who may be standing by that their presence is no longer required.]


	[NOTE:  If trial is to be with members: Ask the following question.]


MJ:	                , do you request enlisted members on your court?


ACC:	                 .


	[NOTE:  Mark request for enlisted members, if written, as an Appellate Exhibit and insert it in the record.  The accused must affirmatively request enlisted members on the record either orally or in a personally-signed writing.]


	Arraignment.


MJ:	The accused will now be arraigned.  Do all counsel and the accused have a copy of the charge(s) and specification(s)?


TC:	                 .


DC:	                 .


MJ:	[To DC] Do you want the charge(s) and specification(s) read?


DC:	(No) (Yes), your honor.  (The accused waives the reading of the charge(s) and specification(s).)


MJ:	                    , do you understand the general nature of the charge(s) and specification(s) against you.


ACC:	                    .


MJ:	The original of the Charge Sheet will be inserted in the record at this point.


MJ:	[To trial counsel] When were the Charges served on the accused?


TC:	The Charge(s) were served on the accused by         on     , 19   .


	[NOTE:  The accused has a statutory right to three (SPCM) or five (GCM) days between the day of service of charges and the day of trial.  The day of service and the day of trial are not included in this computation.  All other days, including weekends and holidays, are included.  If the charges were served on the accused within three (or five) days prior to trial, the accused must waive the statutory delay or the trial cannot proceed.  SEE RCM 901(a) Discussion.  If this is an issue proceed as follows:]


MJ:	(                   , you have the statutory right to a delay of (three) (five) full days between the day charges are served upon you and the day you are brought to trial.  If you assert that right, no further proceedings may be held by this court at this time.  Do you understand that right?


ACC:	                 .


MJ:	Have you discussed this with your counsel?


ACC:	                  .


MJ:	Do you want to proceed with trial today and waive this right?


ACC:	                        .


MJ:	I accept your waiver.  The trial will now proceed.


	Request for Pleas (Final act of Arraignment)


MJ:	                      , I ask you, how do you plead to the Charge(s) and Specification(s)? Before I receive your pleas, any motion to dismiss any Charge or to grant other relief should be made at this time.


	Motions.


DC:	The defense has (no) (the following) motion(s).  (                                  .)


	[NOTE:  SEE RCM's 801(e) & 905-907 concerning motions.  Where factual issues are involved in determining a motion, the military judge shall state the essential findings in the record.  SEE RCM 905(d).  SEE RCM 908 and MJM 5-K if the Government elects to appeal.  Rulings on some Motions in Limine may be deferred.  SEE U.S.  v.  Helweg, 32 M.J.  129 (CMA 1991).  After any motions requiring rulings are disposed of, pleas are ordinarily entered.  SEE RCM 910.  Matters capable of decision without the entry of a plea should be disposed of at this point.  The military judge should also resolve any problem areas discovered from an examination of the charge sheet, such as statute of limitations, expired enlistment, post-offense reenlistment, adequacy of pleadings to allege jurisdiction, multiplicious or duplicious specifications, etc.]


	Pleas.


MJ:	Is the accused ready to enter pleas?


DC:	                    .


MJ:	The court will now receive the pleas of the accused.  The accused will stand and face the bench.


DC/ACC:	 (The accused) (I) plead(s):                      .


MJ:	Please be seated.


	[NOTE:  If there is any question as to the form of the pleas entered, the military judge should recite the pleas correctly for the accused and obtain the accused's affirmation that those are, in fact, the accused's pleas.]


	[NOTE:  If the accused pleads GUILTY to any offense or LIO, the inquiry into the voluntariness and providence of the plea(s) should be made using Appendix 1.]


	[NOTE:  If a conditional plea is entered, it must be in writing and contain the consent of the government.  SEE RCM 910(a)(2).  Approval of a conditional plea by the military judge should be deferred until after conducting the inquiry into voluntariness and providence.]


	[NOTE:  At this point, if there is to be any contested issue on the merits, the military judge should advise the accused of her/his rights to present evidence and should explain fully the meaning of these rights as follows:]


MJ:	                  , after the Government has concluded the presentation of its case against you, you have the right to present evidence in your own behalf.  You are not obligated to present any evidence at all.  The burden is on the Government to prove your guilt beyond a reasonable doubt.  If you present no evidence, that fact cannot be considered against you for any purpose.  If, on the other hand, you want to explain, mitigate, impeach, or rebut any evidence of the prosecution, you will have the opportunity to do so.  If you elect to present evidence, the court will consider such evidence for all purposes, either for you or against you, as the case may be.  As the accused in this case, you have these rights as a witness:  FIRST - you may be sworn and take the stand as a witness.  If you do, whatever you say will be considered by the Court in the same way that it considers the testimony of any other witness.  In addition, you may be cross-examined on your testimony by the trial counsel and questioned by me or by the court.  (If you elect to restrict  your testimony to a particular offense charged against you and do not testify concerning any other offense charged against you, you may be questioned about the whole subject of the offense about which you testify and about your credibility, but you may not be questioned about an offense concerning which you do not testify.) SECOND - you may remain silent.  In other words, you may choose to say nothing at all.  You have an absolute right to remain silent and the fact that you do not take the witness stand cannot be held against you in any way by the court.  If you decide not to testify, it will not be considered as an admission that you are guilty, nor can it be commented upon in any way by counsel in addressing the court.  Do you understand your right to present evidence, your right to testify, and your right to remain silent?


ACC:	                   .


	[NOTE: If trial is by military judge alone, turn to Chapter 2.]


	[NOTE: If trial is by members, the military judge should consider and resolve the following matters before conducting voir dire:


The Charges to be presented to the members should be examined to ensure that they are accurate and contain no indication of withdrawn Charges.  A photostatic copy of the Charges should not be used if there is any indication of masking out or changes; use a newly typed copy instead.  A copy of the members' Charges should be marked as an Appellate Exhibit.  After inspection by the military judge, a copy of the Charges should be made for each member.  Copies of the convening order should be given to the members so they can verify their identities on the record.





When there are mixed pleas, the military judge should solicit, and consider, the views of the parties, whether to inform the members only of the offenses to which the accused pleaded not guilty.  The Military Judge should rarely inform the members of guilty pleas until after findings on the remaining specifications are entered.  SEE RCM 913(a) and Discussion and U.S.  v.  Rivera, 23 M.J.89 (CMA 1986).





Check to see that the parties have copies of all members' questionnaires.  Mark them as Appellate Exhibits and include them in the record.





Counsel should have provided the military judge with copies of any proposed voir dire questions.  They should be marked as Appellate Exhibits and any questions concerning their propriety addressed.  Questions tending to educate members on the law should be preceded by instructions, so that the law comes from the judge in the first instance.  Efforts of counsel to use voir dire to prepare the members for counsel's theory of the case should be limited to (a) questions required to disclose grounds for a challenge for cause or (b) questions clearly relevant to the decision to assert a peremptory challenge.





Arrange for both counsel to inspect the Members' room for legal publications etc.  and require counsel to state on the record that they are satisfied with the room.





Prior to calling the members, the military judge should determine the positions of counsel with respect to the format of voir dire (individual or collective questioning, etc.).  If either counsel is aware of an obvious disqualification and challenge for cause of a potential member, e.g., the member will be a witness, investigated the offense, etc., it should be brought up at this point to save time.  The military judge or counsel may examine the members on voir dire.  SEE RCM 912(d) and Discussion.  The parties may present evidence relating to challenges for cause.  SEE RCM 912(e).  





Evidence, e.g., stipulations and documentary or real evidence, should have already been marked and should now be offered and admitted in order to save time when the members are present.  Photostatic copies of service record pages or other documents containing masked out or deleted portions should not be used.  Extracts should be requested at this time.





(8)	Any matters which are going to require a session outside the presence of the members, such as the voluntariness of a confession, legality of a search and seizure, etc.  (if not disposed of prior to pleas), or any extraordinary matters, such as members' viewing the scene, graphic photos etc., should be resolved at this point.





	(9)	The use of stipulations to resolve uncontested matters should be encouraged.  They should be prepared in advance of trial and  be in writing.  Before accepting any stipulation, the military judge should inquire to ensure that the accused understands his/her right not to stipulate, understands the stipulation, and consents to it.  SEE RCM 811 and suggested inquiries at Pgs.  1-19 & 1-20.





(10)		Discuss and resolve any questions concerning availability of witnesses that may exist.





(11)		In a not guilty plea case the trial counsel should present a findings worksheet carefully tailored to the case.  It should be marked as an Appellate Exhibit.]





	Stipulation of Fact Inquiry.


MJ:	 	[To Accused] At this point we are going to discuss this stipulation of fact to insure both that you understand it and that you agree that its contents are true.  I note that all parties have copies before them.





MJ:	 	A stipulation of fact is an agreement between the trial counsel, your defense counsel, and yourself that the contents of the agreement are true and, if entered into evidence, are uncontradicted facts in this case.  No one can be forced to enter into such a stipulation, so you should enter it only if you truly want to do so and feel it is in your own best interests.  Did you voluntarily enter into this stipulation?


	ACC:	                    .


MJ:	 	This stipulation will be used as evidence in (deciding this motion)( determining your guilt or innocence, and if you are found guilty, in determining an appropriate sentence).  Do you fully understand what I have told you and do you agree to these uses of the stipulation?


	ACC:	                    .


MJ:	 	Do both counsel also agree?


TC:	 	                     .


DC:	 	                     .


	MJ: 	A stipulation of fact ordinarily cannot be contradicted.  Therefore, you should tell me now if there is anything whatsoever that you disagree with or feel is untrue.  Do you fully understand this?


	ACC:	                    .


MJ:	 	Did you read this stipulation before you signed it and did you discuss it with your defense counsel?


	ACC:	                    .


MJ:	 	[After going over the stipulation with the accused] Is there anything about this stipulation that you do not understand and agree to?


	ACC:	                    .


MJ:	 	Is this your signature at the end of the stipulation and does it indicate your agreement that the contents are true?


	ACC:	                    .


MJ:	 	Do both counsel agree to this stipulation and that these are your signatures?


TC:	 	                     .


DC:	 	                     .


MJ:	 	At this time the Stipulation of Fact is received in evidence as (Prosecution) (Defense) Exhibit ____________.





	Stipulation of Expected Testimony Inquiry.


MJ:	 	[To Accused] At this point we are going to discuss this stipulation of expected testimony to insure both that you understand it and that you agree that its contents are true.  I note that all parties have copies before them.


MJ:	 	A stipulation of expected testimony is an agreement between the trial counsel, your defense counsel, and yourself that this agreement contains the substance of the testimony that _______________ would give if (she) (he) were able to appear in this courtroom and testify under oath.  No one can be forced to enter into such a stipulation, so you should enter it only if you truly want to do so and feel it is in your own best interests.  Did you voluntarily enter into this stipulation?


	ACC:	                    .


MJ:	 	This stipulation will be used as evidence in (deciding this motion)(determining your guilt or innocence and, if you are found guilty, in determining an appropriate sentence).  Do you fully understand what I have told you and do you agree to these uses of the stipulation?


	ACC:	                    .


MJ:	 	Do both counsel also agree?


TC:	 	                     .


DC:	 	                     .


MJ:	 	Did you read this stipulation before you signed it and did you discuss it with your defense counsel?


	ACC:	                    .


MJ:	 	[After going over the stipulation with the accused] Is there anything about this stipulation that you do not understand and agree to?


	ACC:	                    .


MJ:	 	Is this your signature at the end of the stipulation and does it indicate your agreement that the contents are true?


ACC:	                    .


MJ:	 	Do both counsel agree to this stipulation and that these are your signatures?


TC:	 	                     .


DC:	 	                     .


MJ:	 	The Stipulation of Expected Testimony will be placed in the record as Appellate Exhibit ______________.  (It will be read to the members at the appropriate time.)
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