APPENDIX 1


GUIDE FOR INQUIRY INTO PROVIDENCE OF PLEA(S) OF GUILTY





		[NOTE:  See RCM 910(c), (d), (e), and (f).  If a conditional plea is entered, see RCM 910(a)(2) for certain mandatory procedures.]�


		Meaning and Effect of Plea(s).�


MJ:	              , I am about to explain to you the meaning and effect of your plea(s) of guilty.  This will be a somewhat lengthy proceeding, so you and your counsel may remain seated throughout.  I want you to keep a copy of the Charge Sheet(s) in front of you so you can refer to it readily.  If at any time you become confused or have any questions, I expect you to interrupt me, if necessary, and ask your question or ask for some time to consult with your counsel.  I will give you all the time you need to talk to your counsel so that (s)he can clear up any confusion or answer your question(s).  If you need a recess, I will grant it.  Do you have any questions now?


	ACC:	                  .�


MJ:	 	You should understand that at this point in the trial you stand before this court completely innocent of (all) (the) Charge(s) against you.  In other words, at this point in the trial you have an absolute right to plead Not Guilty and place the burden on the prosecution to prove your guilt by legal and competent evidence beyond a reasonable doubt.  There is no burden whatsoever on your part to prove your innocence.  When you plead guilty to an offense, you remove this burden from the prosecution as to that offense and you yourself prove your guilt by your plea.  Do you understand this?


ACC:	                  .�


MJ:	A plea of guilty is equivalent to a conviction and is the strongest form of proof known to the law.  On the basis of your plea(s) alone, and without receiving any evidence, this court could find you guilty of the offense(s) to which you have pleaded guilty.  By your plea you admit every act, omission, and element with respect to the offense(s) to which you are pleading guilty.  In addition, a guilty plea indicates that you believe you are, in fact, guilty.  If you are not convinced in your own mind that you are guilty, then you should not allow any other consideration to influence you to plead guilty.  Do you understand this?


ACC:	                 .�


MJ:	Now, even though you have pleaded guilty, I will not accept your plea(s) unless I am convinced that you understand both the meaning and effect of your plea(s).  I must also be convinced that there is a factual basis for your plea(s).  To this end, you will be put under oath and I will ask you questions about the offense(s) and by your answers you will provide the proof of your guilt.  Do you understand this?


ACC:	                 .


�
	Waiver of 5th & 6th Amendment Rights.�


MJ:	When you plead guilty you give up several very important rights with regard to the offense(s) to which you have pleaded guilty.  I want to explain those to you and make sure that you understand them.


MJ:	FIRST, you have the absolute right to remain silent about (this) (these) offense(s).  This right against self-incrimination means that you cannot be compelled to testify or to provide evidence against yourself.  When you plead guilty to any offense I am required by law to ask you questions about (it) (them), but you are under no obligation whatsoever to answer my questions.  Now, if you choose not to answer my questions, I cannot accept your pleas of guilty and I will enter pleas of not guilty for you.  Do you understand your right to remain silent and that by pleading guilty you are giving up this right?


ACC:	                   .�


MJ:	Do you wish to give up your right to remain silent and answer my questions?


ACC:	                     .�


MJ:	The SECOND right that you give up by pleading guilty is your right to a trial of the facts by a court-martial.  That is, your right to have a court-martial decide your guilt or innocence based on the evidence presented by the government plus any evidence you may wish to present.  When you plead guilty there is no requirement that the government �
put on any evidence to prove your guilt, so the effect of your plea(s) is that you waive your right to a trial of the facts by a court-martial.  Do you understand this right and do you want to give it up?


ACC:	                     .�


MJ:	The THIRD right you give up by pleading guilty is the right to be confronted by and to cross-examine witnesses who would be called to testify against you.  When you plead guilty there is no requirement that the government call any witnesses, so the effect of your plea(s) is that you give up that right.  Do you understand this right and do you want to give it up?


ACC:	                  .�


	Maximum Punishment Advice.�


	[NOTE:  Where the offense to which the accused has pleaded guilty does not already authorize a BCD or DD, ask the following question.  SEE RCM 1003(d).]�


MJ:	     (Trial Counsel)   , do you expect to present evidence of previous convictions that would affect the maximum punishment?


TC:	                     .�


�
	[NOTE:  When appropriate, the military judge should announce whether any of the offenses are multiplicious for purposes of sentencing.  This may not be possible until the facts are clear at the completion of the providence inquiry.]�


MJ:	I have determined that (none of the) (the following) offenses are multiplicious for sentencing purposes: (                       ).


	Do both counsel agree?


TC:	                    .


DC:	                    .�


MJ:	Defense Counsel, what advice have you given the accused as to the maximum punishment for the offense(s) to which (he) (she) has pleaded guilty?�


DC:	Your Honor, I advised the accused the maximum punishment for the offense(s) is: ________________________________________________.


MJ:	Trial Counsel, do you agree?


TC:	                          .�


�
	[NOTE:  The military judge must, at this point, resolve any differences in the maximum punishment.  If, because of an unresolved issue of multiplicity or ambiguity in the law, the military judge is uncertain of the maximum punishment, the accused should be advised of alternative possibilities.  The military judge should then secure assurance that the accused desires to continue with the plea of guilty, regardless of which maximum punishment applies.  In the event there is a disagreement, add the following advice.]�


MJ:	If the maximum punishment is not _______________________________, but is instead ________________________________________________, would that make any difference in your pleas?


ACC:	                  .�


MJ:	Would you still plead guilty?


ACC:	                .�


	[NOTE:  All Cases:]


MJ:	     (Accused)    , on the basis of your plea(s) of guilty this court could lawfully sentence you to the maximum punishment authorized.  In this case, the maximum punishment for the offense(s) to which you have pleaded guilty is: �                                                                   [Include possibility of fine.].�


	[NOTE:  If appropriate, add the following: SEE RCM 1003(d).]


MJ: 	A ((bad-conduct) (dishonorable) discharge) (dismissal) is authorized in this case only because                   .


�
	[NOTE:  All Cases:]


MJ: 	Do you understand the maximum punishment that could be adjudged for the offense(s) to which you have entered (a) plea(s) of guilty?


ACC:	                       .�


	[NOTE: In appropriate mixed plea cases add:]�


MJ: 	Do you further understand that in the event you are found guilty of some or all of the offenses to which you have pleaded not guilty, the maximum punishment could be more than this?


ACC:	                    .�


	[NOTE:  All Cases:]


MJ: 	Do you have any questions concerning the maximum punishment that could be imposed by this court?


ACC:	                       .�


MJ:	Further, if you are sentenced to any confinement and a punitive discharge, (GCM-or confinement for more than 6 months,) you will automatically forfeit (GCM-all pay and allowances)(SpCM-2/3 of your pay) even if your sentence does not include any forfeitures.  Do you understand that?


ACC:	_____________.�


MJ: 	As I've already told you, I am required to ask you questions about the offenses to which you have pleaded guilty.  This questioning will be done with your attorney present and it must be done under oath.  Again, you are not required to answer my questions but, if you choose not to do so, I cannot accept your plea(s) of guilty.  You should also be aware that, if you choose to answer but do not respond truthfully, your answers could later be used against you in a prosecution for perjury or false statements.  


MJ: 	Finally, you should be aware that your answers could be used by the prosecution during the sentencing phase of this trial as evidence in aggravation of the offense(s).  Do you understand and agree to these uses of your responses? [SEE U.  S.  v.  Holt, 27 M.J.  57 (CMA 1988)]


ACC:	                   .�


MJ: 	Do you have any questions at this time?


ACC:	                  .�


MJ: 	Trial Counsel, please administer the oath to the accused.�


TC: 	Please stand.  Do you swear or affirm that the statements you are about to make shall be the truth, the whole truth, and nothing but the truth, so help you God?


ACC:	                 .�


MJ: 	You may be seated.  I am going to explain to you the elements of the offense(s) to which you have pleaded guilty and question you about those offense(s).  First, I need to verify your identity and status as a member of the Coast Guard.


MJ: 	Do you admit that you are                      , the accused in this case?


ACC: 	                 .�


MJ: 	Did you enlist in the United States Coast Guard (Reserve) on            , for              years?


ACC: 	                 .�


MJ:	Are you currently on active duty in the U.  S.  Coast Guard (Reserve)?


ACC:	                 .�


MJ:	Have you been continuously on active duty from     [date of current enlistment]    until today?


ACC:	                  .�


	[NOTE:  A reenlistment by itself does not divest jurisdiction.  SEE Article 3(a), UCMJ.)]�


MJ:	Are you currently assigned to                          ?


ACC:	                   .�


MJ:	Was                             your unit at the time you committed the offense(s)?


ACC:	                    .�


MJ:	Trial Counsel, is there a stipulation of fact in this case?


TC:	                          .�


	[NOTE:  If yes, proceed with the inquiry below.]�


	Explanation and Examination of Stipulation of Fact.�


MJ:	Please mark it as Prosecution Exhibit ________.  [TC complies]�


MJ:	[To Accused]  At this point we are going to discuss this stipulation of fact to ensure both that you understand it and that you agree that its contents are true.  Do you have a copy of it?�


MJ:	A stipulation of fact is an agreement between the trial counsel, your defense counsel, and yourself that the contents of the agreement are true and, if entered into evidence, are the uncontradicted facts in this case.  By stipulating, you relieve the government’s burden of proving beyond a reasonable doubt, the facts stipulated.  No one can be forced to enter into such a stipulation, so you should enter it only if you truly want to do so and feel it is in your own best interests.  Did you voluntarily enter into this stipulation?


ACC:	                    .�


MJ:	This stipulation will be used during this inquiry to help me determine the providency of your guilty plea(s).  In addition, the trial counsel will be allowed to use it, if you are found guilty, as a matter in aggravation during the sentencing proceedings.  ([If before members] It may be read to the members and introduced as an exhibit.) ([If Judge alone] I will consider any aggravating matters it may contain.) 


	Do you fully understand what I have told you and do you agree to these uses of the stipulation?


ACC:	                    .�


MJ:	Do both counsel also agree?


TC:	                     .


DC:	                     .�


MJ: 	A stipulation of fact ordinarily cannot be contradicted.  If this stipulation should be contradicted after I have accepted your guilty plea(s), I will have to reopen the providency inquiry.  Therefore, you should tell me now if there is anything whatsoever that you disagree with or feel is untrue.  Do you fully understand this?


ACC:	                    .�


MJ:	Did you read this stipulation before you signed it and did you discuss it with your defense counsel?


ACC:	                    .�


	[NOTE:  Factual basis for stipulation must be established with Accused.  This can be part of discussion of elements of offense(s), next page, with only a cursory check with the accused regarding contents of stipulation at this point.] 


MJ:	Is there anything about this stipulation that you do not understand or do not agree to?


ACC:	                    .�


MJ:	Is this your signature at the end of the stipulation and does it indicate your agreement that the contents are true?


ACC:	                    .�


MJ:	Do both counsel agree to this stipulation and that these are your signatures?


TC:	                     .


DC:	                     .�


	Explanation of Elements and Factual Inquiry.�


MJ:	I am now going to explain to you the elements of the offense(s) to which you have pleaded guilty.  As I read them to you, I want you to follow along on your copy of the Charge Sheet(s).  These elements are the facts that the prosecution would have to prove beyond �
a reasonable doubt if you were to plead not guilty.  As I read these elements, ask yourself whether each element is absolutely true and whether you wish to admit that it is true.  Then I want you to be ready to talk about the facts with me.�


	[NOTE:  Read the elements of each offense to the accused, tailored to the allegations in the Specifications.  Legal terms and definitions should be explained.]�


MJ:	Do you understand each of these elements?


ACC:	                      .�


MJ:	Do you understand that by pleading guilty you admit that the elements accurately describe what happened?


ACC:	                 .�


MJ:	Do the elements, in fact, accurately describe what happened?


ACC:	                  .�


	[NOTE:  Now elicit from the accused the facts supporting the guilty plea(s) by questioning the accused about the offense(s).  The questioning should develop the accused's description of the offense(s) and establish the existence of each element of the offense(s).  A plea of guilty must be consistent with the truth.  Before a plea is accepted, the accused must admit every element of the offense to which the plea relates.  The military judge should be alert for discrepancies in the accused's description, or between the accused's description and any stipulation of fact.  If any potential defense is raised by the accused's account of the offense or by other matters presented, the military judge should explain that defense to the accused and should not accept the plea unless the accused admits sufficient facts to negate the defense.  If the statute of limitations would otherwise bar trial for the offense, the military judge should not accept a plea of guilty to it without an affirmative waiver by the accused.  SEE RCM 907(b)(2)(B).  If the accused is not a principal, the military judge should explain the concept of being an aider or abettor so that the accused understands and admits the government's theory of his guilt.  SEE DA PAM 27-9, Military Judges’ Benchbook, Para.  7-1.  Military judges may employ different techniques in complying with the requirement that the judge question the accused about (his) (her) actions and intentions in order to determine whether the accused's actions constitute the offense to which the guilty plea has been entered.  Where an accused does not recall certain events, it is sufficient if the accused admits that (he) (she) has read reports, heard witnesses, etc., and, based on this, is convinced of the facts and of the truth of every element.]�


MJ:	Trial Counsel, do you have any questions you wish me to ask?


TC:	                    .�


MJ:	At this time the Stipulation of Fact is admitted in evidence as Prosecution Exhibit ____, subject to my acceptance of the guilty plea(s).


MJ:	[If applicable] Trial Counsel, does the government intend to go forward with evidence of any offense greater than that to which the accused has pleaded guilty?


TC:	                    .


	[NOTE:  If the accused has pleaded guilty to an LIO and the government intends to go forward to prove the greater offense, give the following advice.]


MJ:	You have been charged with the offense of         and have entered a plea of guilty to the lesser offense of                 .  Now, despite your plea, the prosecution may go ahead and try to prove your guilt of the greater offense.  The elements of this offense are                .  Your pleas of guilty admit the truth of certain elements of the greater offense, that is [list elements and explain].  That means that your guilty plea helps the prosecution to prove a part of the greater offense.  Thus, the prosecution need only prove the remaining elements in order to prove your guilt of the greater offense.  Do you understand this?


ACC:	                             .


�
	[NOTE:  If the accused has entered pleas by exceptions and substitutions and the government intends to go forward and prove the charged offense, give the following advice.]


MJ:	You are pleading guilty to the offense of __________ which varies from the offense charged in that ______________.  Now, despite your plea, the prosecution may still attempt to prove the offense charged.  Your plea assists the Government and partially proves 	the (greater)(other) offense.  In the event the prosecution successfully proves the charged offense of __________, you can be found guilty of that offense despite your pleas of guilty to the offense of __________.  Do you understand this?


ACC:	                       .�


	Inquiry as to Defenses.�


MJ:	Do you believe that you have any legal defenses to the Charge(s) and Specification(s) to which you have entered pleas of guilty?


ACC:	                    .�


MJ:	[To defense counsel]                   , are you aware of any facts not already discussed that may constitute a legal defense to the Charge(s) and Specification(s) to which the accused has entered pleas of guilty?


DC:	                    .�


�
	[NOTE:  If the accused has made any motion(s), mention each motion denied and advise whether it is waived by the pleas.  Unless an RCM 910(a)(2) conditional plea has been entered, guilty pleas waive factual issues raised by motion.  SEE RCM 910(j).�


MJ: 	Prior to entering your guilty pleas, you, through your defense counsel, made (a) motion(s) to                , which I denied.  Do you understand that by pleading guilty you waive the right to appeal those issues?


ACC: 	                     .]�


	Recapitulation of Fundamental Rights


MJ: 	                , even though you have pleaded guilty and even though you feel that you are guilty, you still have a legal right to plead not guilty and place the burden on the prosecution to prove your guilt by legal and competent evidence beyond a reasonable doubt.  Do you understand this?


ACC:	                     .�


MJ: 	If you should choose to plead not guilty, then you would be presumed by law to be innocent and that presumption would follow you throughout the trial.  The government could overcome this presumption of innocence only by introducing sufficient evidence to prove your guilt beyond a reasonable doubt.  Do you understand this?


ACC: 	                  .�


MJ: 	Do you have any questions at all concerning your pleas of guilty or concerning any of the proceedings of this court that have taken place so far?


ACC: 	                    .�


MJ: 	Is there a pretrial agreement in this case?


TC/DC                     .�


	[NOTE:  If there is a pretrial agreement, turn to Appendix 2 and conduct the inquiry required by RCM 910(f).  SEE RCM 705.]


	[NOTE:  If there is no pretrial agreement, continue below:]


	Voluntariness Inquiry.�


MJ: 	Are you pleading guilty because of any promise by the government that you will receive a sentence reduction or other benefit from the government?


ACC: 	                    .�


MJ: 	Are you pleading guilty as a result of any prior discussions between you or your defense counsel and the convening authority or any of his representatives, including the trial counsel?


ACC: 	                    .�


	[NOTE:  RETURN TO THIS POINT after Pretrial Agreement inquiry:]�


�
MJ: 	Are you completely satisfied that you understand the meaning and effect of your pleas of guilty?


ACC: 	                  .�


MJ: 	Are you pleading guilty voluntarily?


ACC: 	                  .�


MJ:	[ To defense counsel ], have you, as defense counsel, had enough time to discuss this case with your client?


DC:	                  .�


MJ:	[ To Accused   ], have you had enough time to discuss this case with your defense counsel?


ACC:	                  .�


MJ:	                  , You may, subject to the discretion of the court, withdraw your plea(s) of guilty at any time prior to the announcement of the sentence by the court.  Do you understand that?


ACC:	                   .�


MJ:	                  , do you still want to plead guilty?


ACC:	                  .�


Acceptance of Plea.�


MJ:	              , I find that you are pleading guilty voluntarily, with full knowledge of the meaning and effect of your pleas, with the belief that you are guilty, and with a sufficient factual basis.  I further find that you have knowingly, intelligently, and consciously waived your right against self-incrimination, your right to a trial of the facts by court-martial, and your right to be confronted by and to cross-examine the witnesses against you.  Accordingly, I find that your guilty pleas are provident and I accept them.�


	[NOTE:  In the event the accused has pleaded not guilty to some Charges and Specifications, the military judge should ascertain whether the prosecution intends to prove the remaining offenses or withdraw them.  If neither, the military judge should dismiss those offenses or enter a finding of Not Guilty.  For effect of withdrawal, SEE RCM 705(b)(2)(C) Discussion.]�


MJ:	  (To trial counsel)  , does the government desire to withdraw the Charge(s) and Specification(s) to which the accused has pleaded not guilty?


TC:	(Yes)(No), your honor.  (                     are withdrawn by direction of the convening authority/in accordance with the pretrial agreement.)�


MJ:	   (To defense counsel)   , any objection?


DC:	                .�


	[NOTE:  Findings of guilty may, and ordinarily should, be entered at this point.  Findings of not guilty should not be entered at this time as to any offense to which the accused has pleaded guilty by exceptions and substitutions, or where the accused has pleaded guilty to a LIO, unless the prosecution has stated an intention not to prove the greater offense.  SEE RCM 910(g)(1) and (2).  In trials before military judge alone, when some offenses are to be contested, the military judge may elect to defer entry of any findings until the end of trial on the merits.]�


	[NOTE:  See RCM 922 and App.  10, MCM, for authorized findings and forms of findings.]�


MJ: 	The accused will stand and face the bench.             , in accordance with your plea(s) of guilty, this court finds you:(Of all charges and specifications) (of Specification     of Charge      and Charge     ) Guilty.�


	[NOTE:  If a stipulation of fact has been provisionally admitted into evidence as part of the providency inquiry, it should be admitted for all purposes at this point.]�


	[NOTE:  If there are remaining issues on the merits, return to Chapter 1, page 1-15.]�


	[NOTE:  If there are no remaining issues on the merits and trial is by members, return to Chapter 1, page 1-17.]�


	[NOTE:  If there are no remaining issues on the merits and trial is by judge alone, turn to Chapter 2, page 2-6.]
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