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Sample Pretrial Agreement

[Note: The "sample" clauses in this document must be adapted to address the particular circumstances in each case; as a sample, it contains many clauses that may not apply in each case.]
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************************************************************************


I, NAME, the accused in a [special/general] court-martial, do hereby certify:


That I am satisfied in all respects with LT [NAME & RANK], JAGC, USNR, my defense counsel, have discussed the facts of my case and the applicable law with my defense counsel, and consider [him/her] qualified to represent me before this court-martial;


That as a result of my consultations with my defense counsel, and for good consideration as set forth in this agreement, I agree to enter voluntary pleas of GUILTY to the charges and specifications as indicated below and adhere to the Specially Negotiated Provisions indicated below, in exchange for the Convening Authority's agreement to comply with the terms of this agreement, including the sentence limitation protections written in the Maximum Sentence Appendix;


That it is expressly understood that, for the purposes of this agreement, the sentence is considered to be in the following parts: A) punitive discharge, B) period of confinement and/or restraint, C) amount of forfeiture and/or fine, D) reduction in pay grade, and E) any other lawful punishment;


That should the court award a sentence that is less, or a part thereof that is less, than that set forth and approved in this agreement, then the Convening Authority, according to law, may approve not more than the lesser sentence;


That this offer to plead guilty originated with me and my counsel; that no person or persons whomsoever have made any attempts to force or coerce me into making this offer or pleading guilty;


That I fully understand that if I engage in misconduct after signing this pretrial agreement, I may forfeit the benefits of this agreement.  Misconduct means any act or failure to act that violates the Uniform Code of Military Justice or any act or failure to act by which I fail to comply with this agreement.  If I engage in misconduct at any time, between when I sign this pretrial agreement and the time that I complete the sentence approved by the Convening Authority, including any period of probation or period in which a sentence component is suspended, the Convening Authority will be able to act on this agreement based on that misconduct.  The action the Convening Authority may take on this agreement depends on when the Convening Authority acts, if he chooses to act, not on when the misconduct occurs, so long as the misconduct occurs within the time frame governed by this provision.  There are three periods of time during which the Convening Authority may act on this agreement based on my misconduct:  (1) from the time Convening Authority and I sign this pretrial agreement until the time a sentence is announced at my court-martial;  (2) from the time a sentence is announced at my court-martial until the Convening Authority takes [his/her] RCM 1107 action; and (3) from the time the Convening Authority takes [his/her] RCM 1107 action until I have completed serving my entire sentence (including any period of suspension or probation, if applicable) as finally approved and executed;


That I understand that if, based on my misconduct, the Convening Authority acts on this agreement after [he/she] and I sign this pretrial agreement but before the time sentence is announced at my court-martial, the Convening Authority may use such misconduct as grounds to unilaterally withdraw from this pretrial agreement.  Should the Convening Authority do so, I understand that the pretrial agreement would thereby become null and void, and both I and the Convening Authority would be relieved of all obligations and responsibilities that either of us would have been required to meet by the terms of this pretrial agreement;


That I further understand that if, based on my misconduct, the Convening Authority acts on this agreement after the time sentence is announced at my court-martial but before the time the Convening Authority takes [his/her] RCM 1107 action, such misconduct may be the basis for setting aside the sentencing provisions of the pretrial agreement.  Before setting aside the sentencing provisions of this agreement, however, the Convening Authority shall afford me a hearing, substantially similar to the hearing required by Article 72, UCMJ, and the procedures based on the level of adjudged punishment set forth in RCM 1109(d), (e), (f), or (g), to determine whether the misconduct occurred and whether I committed the misconduct;


That I further understand that if based on my misconduct, the Convening Authority acts on this agreement after the time the Convening Authority takes [his/her] RCM 1107 action, but before I have completed serving the entire sentence (including any period of suspension or probation, if applicable) as finally approved and executed, the Convening Authority may, after compliance with the hearing procedures set forth in RCM 1109, vacate any periods of suspension agreed to in this pretrial agreement or as otherwise approved by the Convening Authority;


That my counsel fully advised me of the meaning and effect of my guilty pleas and I fully understand and comprehend its meaning and all its attendant effects, and consequences, [Insert the following clause if applicable -- check your charges against Coast Guard Personnel Manual, COMDTINST M1000.6B, Article 12.B.12] including the possibility that I may be processed for an administrative discharge, even if all or part of the sentence, including any punitive discharge, is suspended or disapproved pursuant to this agreement or for any other reason;


[Insert the following clause if applicable -- check your charges against Coast Guard Personnel Manual, COMDTINST M1000.6B, Article 12.B.12] That my counsel has advised me that an administrative discharge may result in an other than honorable characterization of service, and that I may therefore be deprived of virtually all veterans' benefits based upon my current period of active service, and that I may therefore expect to encounter substantial prejudice in civilian life in many situations; 


That I understand that I may ask permission to withdraw any of my pleas of guilty at any time before sentence is announced, and that the military judge may, at [his/her] discretion, permit me to do so;


That I understand this offer and agreement and have been advised that it cannot be used against me in the determination of my guilt on any matters arising from the charge and specification made against me in this court-martial;


That it is expressly understood that this pretrial agreement will become null and void if: (1) I fail to plead guilty to the charge and specification as set forth below; (2) the court refuses to accept my plea(s) of guilty to the charge(s) or specification(s) to which I agreed to plead guilty;  (3) the court accepts (each of) my plea(s) but, prior to the time sentence is announced, I ask permission to withdraw (any of) my plea(s), and the court permits me to do so; (4) the court initially accepts my plea(s) of guilty but, prior to the time the sentence is announced, the court sets aside (any of) my guilty plea(s) and enters a plea of not guilty on my behalf; or (5) I fail to plead guilty to the charge(s) and specification(s) as set forth below at a rehearing, should one occur.

CHARGE/SPECIFICATION
OFFENSE

PLEA

Charge I, Violation of Art. 121, UCMJ



G

Specification 1

Larceny of TV on 

G



21 January 2000


Specification 2

Larceny of TV remote
NG



on 21 January 2000





That my counsel advised me that I may be placed on appellate leave in a no pay status under the provisions of Article 76a, UCMJ if the Military Judge sentences me to be discharged with a punitive discharge and it is approved and not suspended by the Convening Authority, notwithstanding any provision regarding forfeitures or fines in the sentencing appendix of this agreement;


[GCM] That my counsel has advised me that under Article 58b, UCMJ, I will automatically forfeit pay and allowances during any period of confinement if I receive a sentence of confinement for more than 6 months or a sentence of a punitive discharge and any period of confinement, and that such forfeitures will take effect 14 days after the date on which the sentence is adjudged;


[SPCM] That my counsel has advised me that under Article 58b, UCMJ, I will automatically forfeit two-thirds pay during any period of confinement if I receive a sentence of confinement for more than 6 months or a sentence of a punitive discharge and any period of confinement, and that such forfeitures will take effect 14 days after the date on which the sentence is adjudged;

This agreement and its appendices constitute all the conditions and understandings of both the government and the accused regarding the pleas in this case.

SPECIALLY NEGOTIATED PROVISIONS:

a.  I agree to be tried by a military judge alone.  [Attorney note: Use of this term has been upheld by CAAF.  United States v. Burnell, 40 M.J. 175 (CMA 1994).]

b.  I agree to enter into a stipulation of fact acceptable to the Convening Authority regarding the offenses to which I am is pleading guilty and that the stipulation of fact will be used for purposes of determining the providency of my plea(s) and may also be considered by the Court in determining an appropriate sentence.  [Attorney note: Use of this term has been upheld by CAAF.  United States v. Bertelson, 3 M.J. 314 (CMA 1977).]

c.  I will not object on the grounds of hearsay or authenticity to the admission for sentencing purposes of relevant documents from my service record or relevant documentary evidence of prior convictions, military or civilian.

d.  If for any reason I fail or refuse to enter the guilty plea(s) that I agreed to enter according to this agreement, or upon the rejection of any such guilty plea(s) by the Military Judge:  (1) I move this Court pursuant to RCM 906(b)(1) for appropriate relief in the nature of an immediate continuance of the proceedings for a period of thirty days, and (2) I move this Court to find that such thirty days are "excludable delay" within the meaning of RCM 707(c).

e.  To the extent, if any, the Commandant of the Coast Guard has, through the Coast Guard Personnel Manual, COMDTINST M1000.6B, provided me a right to a hearing before an administrative discharge board, I agree to waive my right to a hearing before an administrative discharge board, doing so with full understanding of the consequences of waiving such a board, as explained by defense counsel.  I will submit a written waiver to the Convening Authority. 

f.  I will not request the United States to pay travel and/or associated expenses for any sentencing witnesses traveling from more than 50 miles from Norfolk, Virginia.

g.  The Convening Authority agrees not to prosecute me in a trial by court-martial for any additional uncharged misconduct concerning my actions in Key West in or about the month of September 1999, as described in the Coast Guard Investigative Service Report of Investigation dated 24 December 1999.

PROHIBITED TERMS

1.  Any term listed in RCM 705(c)(1)(B).

2.  The accused agrees to waive all pretrial motions.  United States v. Rivera, 46 M.J. 52 (1997).

3.  The accused agrees to "waive any pretrial motion I may be entitled to raise."  United States v. Jennings, 22 M.J. 837 (NMCMR 1986).


TERMS THAT SHOULD NOT BE USED BECAUSE THEY CREATE SIGNIFICANT COMPLICATIONS IN THE PROVIDENCE INQUIRY & ON APPEAL

1.  The accused agrees "to waive all motions which can be waived under applicable statutes, case law, and public policy."  United States v. Burgwyn, 1997 WL 655891 (N.M.Ct.Crim.App.) (unpub.).
MAXIMUM SENTENCE TO BE APPROVED BY CONVENING AUTHORITY:  See Maximum Sentence Appendix to Memorandum of Pretrial Agreement.

_________________________

______________________________

NAME


DEFENSE COUNSEL
RATE, USCG

LT, JAGC, USNR
Accused

Detailed Defense Counsel

__________________

______________________

Date


Date


The foregoing pretrial agreement is approved.  The maximum sentence to be approved by the Convening Authority will be as shown on the maximum sentence appendix to this Memorandum of Pretrial Agreement.

_________________________

___________________________

OEGCMJ, RADM, USCG

Date
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[Note: Many of the suggested clauses below are alternatives and not to be used together.]

Maximum sentence to be approved by the Convening Authority

1.  Upon successful completion of the accused's obligations in regard to this agreement, the Convening Authority agrees to limit any part of any sentence adjudged by the Court as follows:

A.
Punitive discharge:  May be approved as adjudged.

A bad-conduct discharge, if adjudged, may be approved. A dishonorable discharge, if adjudged, will be mitigated to a bad-conduct discharge; the punitive discharge, as mitigated, may be approved.

B.
Confinement or Restraint:  May be approved as adjudged.

Confinement, if adjudged, may be approved. However, the execution of all confinement in excess of twelve (12) months will be suspended for a period of twelve (12) months from the date of the Convening Authority's action, at which time, unless sooner vacated, the suspended portion will be remitted without further action.

If a punitive discharge is adjudged, the Convening Authority agrees to disapprove all adjudged confinement in excess of 60 days.  If a punitive discharge is not adjudged, the execution of all confinement in excess of 120 days will be suspended for a period of twelve (12) months from the date of the Convening Authority's action, at which time, unless sooner vacated, the suspended portion will be remitted without further action.  However, restraint other than confinement, if adjudged, may be approved.

The Convening Authority agrees to defer the service of any confinement from the date confinement is adjudged until the date of the Convening Authority's action. [NOTE: THIS IS NOT A LAMB CLAUSE - SEE THE NEXT ENCLOSURE ON THE WEB SITE]

The Convening Authority agrees to defer the service of any confinement to be suspended pursuant to the terms hereof from the date confinement is adjudged until the date of the Convening Authority's action. [NOTE: THIS IS NOT A LAMB CLAUSE - SEE THE NEXT ENCLOSURE ON THE WEB SITE]

C.
Forfeitures and Fines:  May be approved as adjudged.

Forfeitures and/or fines, if adjudged, will be disapproved. The Convening Authority agrees to defer adjudged forfeitures from the date they would otherwise become effective until the date of the Convening Authority's action on the sentence. If forfeitures are administratively imposed pursuant to Article 58b, UCMJ, the Convening Authority agrees to defer such administrative forfeitures from the date they would otherwise be imposed until the date of the Convening Authority's action on the sentence. The Convening Authority further agrees to waive all administrative forfeitures imposed pursuant to the operation of Article 58b, UCMJ for a period of six (6) months from the date of the Convening Authority's action on the sentence. Such waived administrative forfeitures will be paid by involuntary allotment to Mrs. I. A. Victim, the spouse of the accused. The Convening Authority is released from the obligation to defer or waive forfeitures if the accused, through operation of law or otherwise, become ineligible for pay under current pay regulations due to expiration of enlistment or for any other reason. The accused waives any claim that [his/her] plea was improvident if deferral or waiver of automatic forfeitures is impossible to effect due to the accused's ineligibility for pay.

D.
Reduction in pay grade:  May be approved as adjudged.

Reduction in pay grade, if adjudged, will be disapproved. The convening authority agrees to deferment of the imposition of any adjudged reduction in pay grade from the date it would otherwise be imposed until the date of the Convening Authority's action on the sentence.

E.
Any other lawful punishment:  May be approved as adjudged.

2.  If a punitive discharge is adjudged, disapproval of confinement in excess of 60 days in accordance with paragraph 1.B. above is conditioned upon the submission by the accused of a request for placement on voluntary appellate leave immediately after completion of said 60 days confinement.  If the adjudged sentence includes a punitive discharge but no confinement, then the accused shall request appellate leave immediately after the court-martial.  The accused shall facilitate any actions necessary for placement on appellate leave including, but not limited to a discharge physical and acknowledgement of any appropriate administrative actions.

_________________________

______________________________
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___________________________
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