Appeal No. 868 - CHARLES WOODROW JUDKINSVv. US - 26 March, 1956.

In the Matter of License No. 164078 and all other Licenses,
Certificates and Docunents
| ssued to: CHARLES WOODROW JUDKI NS

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

868
CHARLES WOODROW JUDKI NS

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

By order dated 13 Septenber 1955, an Exam ner of the United
States Coast CGuard at New Ol eans, Louisiana, suspended License No.
164078 i ssued to Charles Wodrow Judkins upon finding himguilty of
negl i gence based upon a specification alleging in substance that
whil e serving as Second Mate on board the American SS GULFTRADE
under authority of the |icense above described, on or about 11 My
1955, while in charge of the navigation of said vessel underway on
the Gulf of Mexico and whil e having anot her vessel, the SEVEN SONS,
so bearing on his port bow as to indicate risk collision, he failed
to sound a warning signal when collision was inm nent.

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
the possible results of the hearing. Appellant was represented by
counsel of his own choice and he entered a plea of "not guilty" to
t he charge and specification proffered against him
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Ther eupon, the Investigating Oficer and Appellant's counsel
made their opening statenments. The parties stipulated in evidence
the testinony (except that of Appellant) and the exhibits
constituting the record of the investigation of the collision
bet ween the GULFTRADE and SEVEN SONS on 11 May 1955.

After argunment by both parties, the Exam ner denied counsel's
notion to dismss for failure to nake out a prima facie case.

Appel l ant then testified under oath. Appellant stated that,
at 0105, the SEVEN SONS was bearing between 2 1/2 and 3 points on
the port bow at a distance of 6 or 7 mles; at 0133 when Appel | ant
ordered hard right rudder (1 to 1 1/2 mnutes before the
collision), the SEVEN SONS was bearing approximately 1 point on the
port bow at a distance of between 1/4 and 1/2 mle; the GULFTRADE
swung 35 to 40 degrees before the collision occurred at 0135.
Appel l ant al so testified that he thought the |lights were those of
a fishing vessel; he never lost sight of her lights; she did not
appear to change course or speed prior to the collision; Appellant
began to worry shortly after 0130 when the fishing vessel was
getting very close; fishing vessels often conme close before
changi ng course at the last mnute; and Appellant is famliar with
t he new danger signal under the International Rules of the Road,
Rul e 28(b). Appellant stated he had no record in 23 years at sea.

At the conclusion of the hearing, having given both parties an
opportunity to submt further argunent and proposed findings and
concl usi ons, the Exam ner announced his decision and concl uded t hat
t he charge and specification had been proved. He then entered the
order suspendi ng Appellant's License No. 164078, and all other
| i censes, certificates and docunents issued to Appellant by the
United States Coast Guard or its predecessor authority, for a
period of three nonths subject to a probation period of twelve
nont hs.

Based upon nmy exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 11 May 1955, Appellant was serving as Second Mate on board
the Anerican SS GULFTRADE and acting under authority of his License
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No. 164078 while the ship was navigating on the GQulf of Mexico, in
I nternational waters, enroute from Port Arthur, Texas to
Jacksonvill e, Florida.

At 0135 on this date, the GUFTRADE, a tanker of nore than 500
feet in length, was in a collision with the Anerican F/V SEVEN
SONS, a 61-foot shrinp trawer. The collision occurred at a point
approximately 25 mles southeast of Trinity Shoal Lighted Wistle
Buoy 4.

The collision took place on a clear, noonlight night. The sea
was calm there was a noderate southerly wind and visibility was
excellent. There were no obstructions to navigation or other
vessels in the area except the shrinp traw er FLORI DA QUEEN whi ch
was follow ng the SEVEN SONS at a di stance of about 2 mles. The
three vessels were show ng their proper navigational |lights. No
failure of machinery or equi pnent was involved in the collision.

Appel | ant had the 0000 to 0400 bridge watch on the GULFTRADE.
At all tinmes leading up to the collision, the hel nsman was the only
ot her seaman on the bridge. There was a | ookout posted on the
forecastle. The Master had retired.

At 0105, the GULFTRADE was proceedi ng on course 124° true,
speed 14 knots, when Appellant sighted the nasthead |ights of two
vessel s which were later ascertained to be the SEVEN SONS and t he
FLORI DA QUEEN. The | eadi ng vessel, the SEVEN SONS, was bearing
about 2 1/2 points on the port bow of the GULFTRADE at an esti mated
di stance of 7 MLES. (The evidence shows that this was an accurate
estimate.) At first, Appellant could not see the green sidelight of
t he SEVEN SONS except by using binocul ars.

As the two vessel s approached each other, Appellant could see
the green sidelight of the SEVEN SONS with his naked eye; the
| ookout reported her presence on the port bow with a two-bell
signal. Since the GUFTRADE was the hol ding-on vessel in a
crossing situation, she nmaintai ned her course and speed. Appell ant
kept the SEVEN SONS under constant observation as her bearing drew
steadily ahead on the port bow. Appellant thought the |ights were
t hose of a fishing vessel and that she would eventually change
course very quickly in order to pass astern of the GULFTRADE. He
was famliar wth the danger signal under the International Rules
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of the Road (Rule 28(b), 33 U S.C. 147nb) but did not use it. No
whi stl e signals were sounded by either vessel prior to the
col |i si on.

At 0130, there was no indication that the SEVEN SONS had
changed her course or speed; or that she intended to do so.
Appel | ant becane worried as the two vessels drew cl oser together.
At 0133 1/2, Appellant ordered hard right rudder when the fishing
vessel was bearing 1 point on the port bow at a distance of between
1/4 and 1/2 mle. The GUFTRADE commenced swi nging to the right.
Appel | ant saw the red sidelight of the SEVEN SONS after about a
m nute. He then ordered the helnsman to shift the rudder in order
to check the swng of the ship's stern towards the fishing vessel.
The stern of the GQULFTRADE was still swinging to port when the bow
of the SEVEN SONS struck the port quarter of the | arger vessel at
0135. Since the heading of the GULFTRADE had changed about 35
degrees to the right of her original course by the tine the
collision occurred, the angle of collision between the port sides
of the two vessels was about 115 degrees. The engines of the
GULFTRADE were stopped at 0136 and she nmaneuvered to render
what ever assi stance m ght be necessary.

The SEVEN SONS had been nmaki ng about 8 mles per hour on a
sout hwesterly course. She was steering by automatic pilot. The
Master and a two-nman crew were on board. None of them held
docunents issued by the Coast CGuard or its predecessor authority.
The deckhand on watch saw the |ights of the GULFTRADE at a di stance
of several mles; but he went out on deck and fell asleep while
sitting on a hatch cover. He awoke and was returning to the
wheel house when he saw t he GULFTRADE cl ose aboard in front of the
SEVEN SONS. The deckhand reached the wheel just at the tine of
| npact. The bow of then fishing vessel was conpletely crushed.
The shock awakened the Master. He called the FLORI DA QUEEN by
radi o-tel ephone. The latter vessel cane al ongsi de the SEVEN SONS
and renoved the three occupants. Nobody was injured. The fishing
vessel sank within an hour. She was valued at $56,000. There was
an estinmated $500 damage to the GULFTRADE. The two remaini ng
vessel s proceeded to their respective destinations after the SEVEN
SONS sank.

There is no record of prior disciplinary action having been
t aken agai nst Appel | ant.

file:////hgsms-lawdb/users/K nowledgeM anagementD... S%208& %20R%20679%20-%20878/868%20-%20JUDK INS.htm (4 of 9) [02/10/2011 1:33:45 PM]



Appeal No. 868 - CHARLES WOODROW JUDKINSVv. US - 26 March, 1956.

BASI S OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is contended that the collision was due to the
crimnal negligence of the deckhand on watch on the SEVEN SONS i n
that he was asleep. |f Appellant had sounded t he danger signal
when he ordered hard right rudder, it would not have aroused the
deckhand. In addition, the latter would not have known what acti on
to take if he had heard a signal of 5 short blasts. Therefore,
Appel l ant was not gquilty of negligence since his failure to sound
t he danger signal did not contribute to the collision.

Appel l ant had a right to assune that the SEVEN SONS woul d see
the lights of the GULFTRADE and obey the | aw by staying clear of

her. Appellant took action in extrems, 1 1/2 mnutes before
the collision, when it was obvious that the SEVEN SONS woul d take
no acti on.

An anal ogous situation was presented in Nashbul k- Rut gers

Victory (C. A 2, 1950) 183 F.2d 405, 1950 A M C. 1293, cert. den.
340 U. S. 865, where the court concluded that the failure of the
hol di ng-on vessel to indicate her change of course with a one-bl ast
signal could not be held to have been a contributing cause of the
collision because the change of course signal is required only to

I ndi cate a change of course; it was not required for the purpose of
war ni ng a vessel of the presence of another vessel even though the
vessel alerted could have successfully taken action to prevent
collision if such a signal had been sounded.

The use of the danger signal under the International Rules is
perm ssive or optional, rather than nmandatory as in our Inland
Rul es.

Since there is no substantial evidence of negligence, it is
respectfully submtted that the findings of the Exam ner should be
reversed and the order of probationary suspension set aside.

APPEARANCES: Messrs. Terriberry, Young, Rault and Carroll of New
Ol eans, Loui si ana,
by Alfred M Farrell, Jr., Esquire, of Counsel.
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OPI NI ON

The determ nation of the issues in this case depends |argely
upon the interpretation to be given to Rule 28(b) of the
I nternational Rules of the Road (33 U S.C. 147(b) which becane
effective on 1 January 1954. Diligent search has reveal ed no
judicial authority concerning this conparatively newrule. It
reads as foll ows:

"Whenever a power-driven vessel which, under these
rules, is to keep her course and speed, is in sight
of another vessel and is in doubt whether
sufficient action is being taken by the other
vessel to avert collision, she may indicate such
doubt by giving at |least five short and rapid

bl asts on the whistle. The giving of such a signal
shall not relieve a vessel of her obligations under
Rul es 27 and 29 or any other Rule, or of her duty
to indicate any action taken under these Rul es by
gi ving the appropriate sound signal slaid down in
this Rule.™

Keeping in mnd the fact that the over-all purpose of the
International Rules is to prevent collisions upon the high seas,
the nost | ogical construction is that Rule 28(b) should be
interpreted in the light of other rules starting general standards
of conduct which.are consistent wwth the purpose of the rules.
Rule 29 (33 U.S.C. 147a) requires confornmance with the "ordinary
practice of seanen"; and it has been stated that all the rules
which "are pertinent in a given situation should be considered and
construed as a whole." U S. v. Erie Railroad Co. (C C A 6, 1909)
172 Fed. 50. Also 33 U. S.C. 146 requires that action be taken
"W th due regard to the observance of good seanmanship.”

In order to conply with these standards, it seens that the
danger signal should be used at a safe distance when there is no
I ndi cation that the giving-way vessel intends to take action to
stay clear of the holding-on vessel. Despite the permssive
wordi ng of Rule 28(b), it is my opinion that this is the only
construction which is conpatible with the exercise of good
seamanshi p.
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In this particular case, Appellant is not charged with the
violation of a mandatory rule of navigation which would be a
statutory fault. He is charged with negligent navigation within
t he neaning of R S. 4450, as anended (46 U.S.C. 239), under which
a seaman is guilty of negligence if he does not take all reasonable
precautions, including those required by the rules, to avoid danger
i n navigation. There is occasionally a distinction between
negl i gence under R S. 4450 and negligence which is a contributory
fault or cause of a collision. Proof of the fornmer normally
depends upon whet her the person charged acted i nprudently under the
ci rcunmst ances rat her than whether his vessel is wholly or partially
| i able for damages as the result of contributory fault on his part.
These adm ni strative proceedings do not attenpt to forecast the
outconme of civil litigation which will determ ne the issue of
damages. The specification under consideration does not all ege any
casual connection between Appellant's negligence and the collision.

The primary purpose of Rule 28(b) is to give the vessel
required to hold course and speed (until collision cannot be
avoi ded by the action of the giving-way vessel alone) the
opportunity of calling the attention of another vessel to her
obligations under the rules in tine to keep clear. Appropriate
action by the alerted vessel would permt the hol ding-on vessel to
mai ntain her course and speed. But the wording of Rule 28(b) does
not preclude its application at a tine when action is required on
the part of both vessels if collisionis to be avoided. This is
the tinme to which the specification hereinis limted.

Al t hough the factual situation is strikingly simlar to that

i n the Nashbul k- Rutgers Victory case, supra, the difference is

that the failure to sound a one-blast signal was under
consideration in the latter case. Rule 28(b) specifically provides
for a danger signal and not sone other kind of signal which would

i ncidental |y have served the function of a danger signal.

There is no doubt that, as contended, the SEVEN SONS are
guilty of gross negligence. But in The Yoshida Maru (C.C A 9,
1927) 20 F2d 25, 1927 A.MC. 1201, the court said:

"It is well settled that, in case of a collision, the
initial fault of one vessel does not exenpt the other
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fromthe duty of conplying with the rules of navigation
or of using such precautions as good judgenent and good
seamanship require to neet the energency."”

| also agree with the contention that Appellant had a right to
assune that the fishing vessel would keep out of the way of the

GULFTRADE. Neverthel ess, Appellant did not act in extrems
Wi th respect to his omssion to sound the danger signal when he
gave the right rudder order 1 1/2 mnutes before the collision. In

t he Nashbul k-Rutgers Victory, supra, it was held that "only

when an energency suddenly arises does the in extrem s doctrine
apply. * * * the NASHBULK' s naster had anple opportunity for the
exerci se of considered judgenent in taking tinely steps to cope
wth it [the situation]."

The admitted facts are that Appellant had the SEVEN SONS under
observation for approximtely 28 m nutes before the tinme of the
al | eged offense; Appellant saw the bearing close about 1 1/2 points
on the port bow, he noticed no change in the course or speed of the
fishing vessel; and he was worried as the fishing vessel drew
closer. Yet, Appellant did not even sound the danger signal when,
it is contended, "it was obvious that the SEVEN SONS woul d take no
action, the GULFTRADE gave hard right rudder.”™ This was at a tine
when the danger of collision had increased to the point of naking
it al nost unavoi dabl e unl ess both vessels acted. Since the
deckhand on watch on the fishing vessel actually reached the wheel
by the tinme of inpact wthout the benefit of an alerting signal,
thee is no assurance that the danger signal would not have spurred
t he deckhand into taking action which would have prevented the
collision. As stated above, the very purpose of Rule 28(b) is to
attract the attention of the giving-way vessel.

It is ny opinion that the om ssion to sound the danger signal
at this tine or sooner was not in conpliance wth the requirenent
to exercise good seamanship. | consider that it was inproper for
Appel l ant to assune that the fishing vessel woul d pass astern of
t he GULFTRADE by changing course at "the last mnute." Since
Appel | ant had prior experiences where fishing vessels cane very
cl ose before changing course, this was precisely the type of
situati on where Appellant should have used every avail able neans to
prevent it from devel oping i nto a dangerous one.
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It is nmy conclusion that there is substantial evidence of
negl i gence, as alleged, on the part of the Appellant regardl ess of
the fact that the wording of Rule 28(b) is perm ssive rather than
mandatory. A contrary holding in this case would permt the
hol di ng-on vessel to ignore a valuable, avail abl e neans of
attenpting to avoi d danger in navigation.

ORDER

the order of the Exam ner dated at New Ol eans, Loui Ssiana, on
13 Septenber 1955 is AFF| RVED.

A. C. R chnond
Vice Admral, United States Coast CGuard
Conmandant

Dat ed at Washington, D.C., this 26th day of March, 1956.

*x*xxx END OF DECI SION NO. 868 *****

Top
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