Appeal No. 847 - RUDOLPH MELGOSA v. US - 16 December, 1955.

In the Matter of Merchant Mariner's Docunent No. Z-704295
And All O her Licenses, Certificates and Docunents
| ssued to: RUDOLPH MELGOSA

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

847
RUDOLPH MELGOSA

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

By order dated 16 Septenber 1955, an Exam ner of the United
States Coast CGuard at New Ol eans, Louisiana, suspended Mer chant
Mariner's Docunment No. Z-704295 issued to Rudol ph Mel gosa upon
finding himguilty of m sconduct based upon a specification
all eging in substance that while serving as a w per on board the
American SS ORI ON COMET under authority of the docunent above
descri bed, on or about 20 May 1955, while said vessel was at sea,
he assaulted and battered, with his fist, a nenber of the crew
named Cl arence Garrabrant.

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
t he possible results of the hearing. Although advised of his right
to be represented by counsel of his own, choice, Appellant chose to
act in his owm behalf. He entered a plea of "guilty" to the charge
and specification proffered against him
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Ther eupon, the Investigating Oficer nmade his opening
statenent and Appellant nade a statenent in mtigation. He stated
that Garrabrant stepped on Appellant's heel while they wal king
al ong the passageway; Appellant turned around and hit Garrabrant;
and Garrabrant grabbed Appellant and pulled himdown on top of
Garrabrant on the deck in order to nake it | ook |Iike he had been
badly hurt by Appellant. This occurred soon after Appellant was
told by the Master to stop fighting with the nenbers of the crew.

At the conclusion of the hearing, the Exam ner announced his
deci sion and concl uded that the charge and specification had been
proved by plea. He then entered the order suspending Appellant's
Merchant Mariner's Docunent No. Z-704295, and all other I|icenses,
certificates and docunents issued to Appellant by the United States
Coast QGuard or its predecessor authority, for a period of three
nont hs.

Based upon ny exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 20 May 1955, Appellant serving was serving as a W per on
board the Anmerican SS ORI ON COVET and acting under authority of his
Merchant Mariner's Docunment No. Z-704295 while the ship was at sea.

On this date, Appellant had an argunent with Garrabrant
pertaining to the use of a nop. The argunent termnated in a
scuffl e which was stopped by the First Assistant Engineer. He told
the two seanen to see the Master. Appellant was warned by the
Master not to get in another fight with any of the crew. Shortly
t hereafter, Appellant was wal ki ng al ong a passageway in front of
Garrabrant and one of his shoes cane into contact wwth Appellant's
heel . Appellant turned around and used his fist with which to
batter Garrabrant.

There is no record of prior disciplinary action having been
t aken agai nst Appellant during his one and a half years at sea.

BASI S OF APPEAL
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Thi s appeal has been taken fromthe order inposed by the

Examiner. It is urged that Appellant entered a plea of guilty
because he | acked funds to secure conpetent counsel and he thought
a plea not guilty would entail a long wait in New Oleans. It is

al so contended that the Exam ner shoul d have consi dered the el enent
of self-defense since Garrabrant stonped on Appellant's heel after
a previous altercation and Appel |l ant thought Garrabrant intended to
attack Appellant. Counsel on appeal: John F. Roake, Esquire, of
San Francisco, California, of Counsel

OPI NI ON

It is ny opinion that the points raised on appeal are w thout
nmerit. The record does not indicate that Appellant would have had
a prolonged stay in New orleans if he had entered a plea of not
guilty. On the contrary, the Investigating Oficer presunmably had
evi dence ready to produce but the need for this was obvi ated by
Appel lant's plea of guilty.

As to the claimof self-defense, it is nost probable that, in
view of the |aws of human nature, Appellant's version of the
I nci dent was the one nost favorable to his cause. The evi dence of
the Investigating O ficer would probably have presented a different
picture. Nevertheless, | do not think that Appellant was justified
In acting in self-defense even if his version is the correct one.
He had no reason to assune, to the extent of striking another
seaman with his fist, that the contact with his heel was not
accidental or that it was done with the intention of a foll ow ng
attenpt to attack Appellant. The offense was aggravated by the
fact that it was commtted soon after Appellant was warned by the
Master not to engage in such breaches of discipline.

The order of the Exam ner dated at New Ol eans, Loui Si ana on
16 Septenber 1955 is AFFI RVED.

A. C. R chnond
Vice Admral, U S. Coast Cuard
Conmandant

Dat ed at Washington, D. C, this 16th day of Decenber 1955.
***x*  END OF DECI SION NO. 847 ****x*
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