Appeal No. 833 - EUGENE VICTOR GAVIN v. US- 5 October, 1955.

In the Matter of Merchant Mariner's Docunent No. Z-4253-D8 and All
ot hers Licenses, Certificates and Docunents
| ssued to: EUGENE VI CTOR GAVI N

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

833
EUGENE VI CTOR GAVI N

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

On 9 Decenber 1954, an Exam ner of the United State Coast
Guard at San Francisco, California, suspended Merchant Mariner's
Docunent No. Z-4253-D8 issued to Eugene Victor Gavin upon finding
himguilty of m sconduct based upon fifteen (15) specifications
all eging in substance that while serving under authority of the
docunent above descri bed:

1. As oiler on board the Anerican SS Harriet Tubman, on or
about 31 March 1947, he failed to join said vessel w thout
reasonabl e cause in a donestic port;

2. As oiler on board the Anerican SS THOVAS C. POVNER, on or
about 2 Septenber 1947, he failed to join said vessel w thout good
cause in a donestic port;

3. As wiper on board the American SS PETERSBURG on or about
17 March 1950. he failed to join said vessel w thout good cause in
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a donestic port:

4. As w per on board the Anerican SS DOCTOR LYKES, on or
about 6 February 1952, he failed to join said vessel w thout good
cause in a donestic port;

5. As Wper on board the Anerican SS PALEMETTO STATE, on or
about 2 October 1952, he failed to join said vessel wthout good
cause in a foreign port;

6. As w per on board Anmerican SS PROVO VI CTCORY, on or about
11 April 1953, he failed to join said vessel w thout good cause in
a donestic port;

7. As w per on board the Anerican SS FREE STATE MARI NER, on
or about 28, 29 and 30 Septenber and 1 October 1953 at 0800 hours
he was absent from said vessel and duties with perm ssion;

8. As wiper on board the American SS FREE STATE MARI NER, on
or about 2 COctober 1953, he was unable to performhis duties by
reason of excessive use of al cohol;

9. As wiper on board the American SS FREE STATE MARI NER, on
or about 7 and 8 October 1953, he was absent fromhis station and
duties w thout perm ssion;

10. As wi per on board the Anerican SS FREE STATE MARI NER, on
about 9 COctober 1953, he was absent fromhis station and duty at
0600 hours, the posted sailing tine of the vessel;

12. As wi per on board the Anmerican FREE STATE MARI NER, he was
absent fromhis station and duty wi thout perm ssion in a foreign
port on 11, 12, 13, 14 and 15 QOctober 1953;

13. As wiper on board the Anerican FREE STATE MARI NER, on 15
Cctober 1953, he failed to join said vessel in a foreign port
W t hout good cause;

14. As wi per on board the Anerican SS FREE STATE MARI NER, he
was absent fromhis station and duty in a foreign port from 16
t hrough 26 Cct ober 1953 wi t hout good cause;
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16. As wi per on board the Anerican SS AUDREY Il, on or about
26 March 1954, he failed to join said vessel in a foreign port
wi t hout good cause;

17. As a non-wor ki ng workaway on board the Anmerican SS AUDREY
1, on or about 1954, he failed to join said vessel w thout good
cause at Mji, Japan.

Specifications Nos. 11 and 15 were wi thdrawn during the course
of the hearing on notion by the Investigation Oficer on the ground
that these two specifications were covered by alternative
speci fications.

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
the possible results of the hearing. Although advised of his right
to be represented by counsel of his own selection, Appellant
voluntarily elected to waive that right and act as his own counsel.
He entered a plea of "not guilty" to the charge and each
specification proffered agai nst himexcept Specification No. 17 to
whi ch Appellant entered a plea of "guilty".

Ther eupon, the Investigating Oficer nmade his opening
statenent and introduced in evidence nunerous certified copies of
entries in Oficial Logbooks and extracts fromthe Shipping
Articles of the various nerchant vessels referred to in the
al | egati ons.

I n def ense, Appellant nmade an unsworn statenent in explanation
of his conduct.

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and Appellant and gi ven both parties
an opportunity to submt proposed findings and concl usions the
Exam ner announced his findings. He concluded that the charge had
been proved by proof of 14 specifications and by plea to
Specification No. 17. The Exam ner then entered the order
suspendi ng Appellant's Merchant Mariner's Docunent No. Z-4253-D8,
and all other licenses, certificates and docunents issued to this
To this Appellant by the United States Coast Guard or its
predecessor authority, for a period of twelve (12) nonths including

file:////hgsms-lawdb/users/K nowl edgeM anagementD...s/ S%6208& %20R%20679%20-%20878/833%20-%20GAV IN.htm (3 of 7) [02/10/2011 1:33:13 PM]



Appeal No. 833 - EUGENE VICTOR GAVIN v. US- 5 October, 1955.

a prior four (4) nonths probationary suspension.

Fromthat order, Appellant has taken an appeal which is a
request for clenmency. |s urged that the penalty is too severe
because it is out of proportion to the alleged acts of m sconduct
and failure to join various ships. Appellant also states that this
suspensi on of his docunent for one year will cause himextrene
per sonal hardshi p.

Based upon nmy exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 31 March 1947, Appellant was in the service of the Anerican
SS HARRI ET TUBMAN as an oiler and acting under authority of his
Merchant Mariner's Docunent No. Z-4253-D-5, when he failed to join
sai d vessel upon her departure fromthe Port of New YorKk.

On 2 Septenber 1947, Appellant was in the service of the
Anerican SS THOVAS C. PONER as an oiler and acting under authority
of his Merchant Mariner's Docunent No. Z-4253-D-5 when he failed to
join said vessel upon her departure from Norfol k, Virginia.

On 17 March 1950, Appellant was in the service of the Anerican
SS PETERSBURG as a wi per and acting under authority of his Merchant
Mari ner's Docunment No. Z-4253-D-7 when he failed to join said
vessel upon her departure from San Pedro, California.

On 6 February 1952, Appellant was in the service of the
Anmerican SS DOCTOR LYKES as a wi per and acting under authority of
his Merchant Mariner's No. Z-4253-C-7 when he failed to join said
vessel upon her departure from San Pedro, California.

On 2 Cctober 1952, Appellant was in the service of the SS
PALMETTO STATE as a w per and acting under authority of his
Merchant Mariner's Docunment No. Z-4253-D-8 when he failed to join
sai d vessel upon her departure from Yokohama, Japan.

On 11 April 1953, Appellant was in the service of the SS PROVO
VI CTORY as a wi per and acting under authority of his Merchant
Mariner's Docunent No. Z-4253-D-8 when he failed to join said
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vessel upon her departure from Chicago, California.

Bet ween 8 Septenber 1953 and 15 Novenber 1953, Appel | ant was
in the service of American SS FREE STATE MARI NER as a w per and
acting under authority of his Merchant Mariner's Docunent No.
Z-4253-D-8. Appellant was absent from his vessel and duti es,
Wi t hout perm ssion, from 28 Septenber through 1 Cctober, on 7 and
8 Cctober and from 11 through 26 October. Appellant was returned
on board the vessel by the local authority at Yokohana, Japan on 27
Cctober 1953. On 2 COctober 1953, Appellant was unable to perform
his duties on board the vessel as a result of the excessive use of
al cohol. On 9 Cctober 1953, Appellant was absent fromhis vessel
and duties, wthout permssion, at 0600, the posted sailing tine of
t he vessel from Sasebo, Japan. On 15 Cctober 1953, Appel | ant
failed to join the vessel upon her departure from Yokohanma, Japan.

On 26 March 1954, Appellant was in the service of the Anerican
SS AUDREY Il as a w per and acting under authority of his Merchant
Mariner's Docunent No. Z-4253-D-8 when he failed to join said
vessel upon her departure from Yokohama, Japan.

On 13 Novenber 1954, Appellant was in the service of the

Anerican SS AUDREY Il as a workaway and acting under authority of
his Merchant Mariner's Docunent No. Z-4253-D-8 when he failed to
join said vessel upon her departure from Mji, Japan.

Appel lant's prior disciplinary record consists of a one nonth
suspension in 1945 for failing to join his ship; and a four nonths
suspensi on on twelve nonths probation in 1952 for two of fenses of
failure to join and two offenses of failure to performhis duties.
Thi s probationary suspension was nmade effective by the Examner's
ordering the present case.

The Exam ner rejected Appellant's explanation and found him
guilty of nine offenses of failure to join and six offenses
(covering a total of 24 days) involving the nonperformance of his
duties on various nerchant vessels of the United States. Four of
the failure to join offenses occurred in foreign ports.

Appel lant's prior record consists of several offenses of the sane
nat ur e.

In view of this consistent pattern of behavior over a period
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of years, the order of an outright suspension for one year is
considered to be lenient rather than excessive an contended on
appeal. 1In each case, Appellant created a potentially dangerous
situation because he was either absent fromthe ship on which he
contracted to serve or he did not performhis duties for sone other
| nexcusabl e reason. Thus, each ship m ght have been required to
operate in an undermanned condition because of Appellant's failure
to carry out his agreenent under the terns of the Shipping Articles
whi ch he had signed. The offense of failure to join in a foreign
port is nore serious than in a donestic port because of the
conparatively greater difficulty in obtaining a replacenent. If a
nunber of the nmenbers of a crew failed to performtheir assigned
duties at the sane tine, the vessel, her personnel and cargo woul d
be i nperil ed.

For these reasons, | do not think that the order is out of
proportion to Appellant's acts of m sconduct or that his personal
hardship nerits consideration. The order of the Exam ner will be
sust ai ned.

ORDER

The Order of the Exam ner dated at San Francisco, California
on 9 Decenber 1954 i s AFFI RVED.

|s further ordered that Appellant shall imredi ately surrender
al |l outstandi ng Merchant Mariner's Docunents held by himupon
receipt of this decision. Failure to conply with this order wl|l
be consi dered good cause to bring action to revoke all docunents
| ssued to Appell ant.

J. H Hirshfreed
Rear Admral, United States Coast Guard
Acting Commandant

Dat ed at Washington D. C., this 5th day of October 1955.
***x* END OF DECI SION NO 833 **x*x
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