Appeal No. 815 - BEN SIMMONS v. US - 13 June, 1955.

In the Matter of Merchant Mariner's Docunent No. Z-884627 and all
ot her Licenses, Certificates and Documents
| ssued to: BEN SI MMONS

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

815
BEN SI MMONS

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

By order dated 29 Novenber 1954, an Exam ner of the United
States Coast Guard at New York, New York, revoked Merchant
Mariner's Docunent No. Z-884627 issued to Ben Simmons upon finding
himguilty of m sconduct based upon a specification alleging in
substance that while serving as a able seaman on board the Anerican
SS FLYI NG EAGLE under authority of the docunent above descri bed, on
or about 12 April 1954, he wongfully had marijuana in his
possessi on.

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
the possible results of the hearing. Appellant was represented by
nonpr of essi onal counsel of his own selection and he entered a plea
of "not guilty" to the charge and specification proffered agai nst
hi m

Ther eupon, the Investigating Oficer nmade his opening
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statenent and introduced in evidence several sworn statenents by U
S. Custons enpl oyees, certified copies of entries in the Oficial
Logbook of the FLYI NG EAGLE and a Chemi st's Report of the
Departnment of Justice, Bureau of Narcotics, State of California,
signed by H F. Bergnmans, Narcotics Chem st Inspector. The latter
report states that Appellant was the defendant in a case invol ving
evi dence whi ch anal ysis showed consi sted of 48 grains of narijuana.

I n defense, Appellant offered in evidence his own sworn
testi nony and docunentary evidence showi ng that Appellant was found
"not qguilty" by the Superior Court of California, San Francisco,
after arraignnent on the charge of unlawful possession of narijuana
on 12 April 1954. In his testinony, Appellant stated that his
| ocker was often open at sea; he did not know marijuana was in his
| ocker or he would have thrown it away; and he does not use
marijuana. Appellant admtted that the Custons searchers found
marijuana in his |ocker.

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and Appellant's counsel and given both
parties an opportunity to submt proposed findings and concl usi ons,
t he Exam ner announced his findings and concluded that the charge
had been proved by proof of the specification. He then entered the
order revoking Appellant's Merchant Mariner's Docunent No. Z-884627
and all other licenses, certificates and docunents issued to this
Appel l ant by the United States Coast CGuard or its predecessor
aut hority.

Fromthat order, this appeal has been taken, and it is urged
t hat Appel |l ant has no know edge as to how the marijuana got in his
| ocker; he had no other recourse than to speculate as to how the
marijuana got in his |locker; it could have been placed there by
ot her persons; consideration should be given to Appellant's clear
record during 35 years at sea in view of the circunstantial nature
of the evidence; and Appellant should be permtted to continue his
i veli hood at sea.

APPEARANCES: M's. Edna Si nmmons
M. Joseph Francis
M. Herbert W Upshur

Based upon ny exam nation of the record submtted, | hereby
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make the foll ow ng

FI NDI NGS OF FACT

On 12 April 1954, Appellant was serving as an abl e seaman on
board the Anerican SS FLYI NG EAGLE and acting under authority of
his Merchant Mariner's Docunent No. Z-884627 while the ship was in
the port of San Francisco, California.

During a routine search of the ship for contraband by U. S
Custons authorities on the afternoon of 12 April 1954, Appell ant
unl ocked his | ocker and it was searched by two Port Patrol
officers. They found an Anacin box, containing a substance which
t hey thought was marijuana, on a shelf in Appellant's |ocker. On
anot her shelf in the | ocker, they found a | oose quantity of a
simlar substance. Appellant was asked if he snoked marijuana and
he replied in the negative. No other evidence of marijuana was
found on the ship.

Appel | ant was arrested by the federal authorities, renoved
fromthe ship and turned over to the State of California narcotics
officials after the U S. Attorney declined prosecution because of
the small quantity involved. Analysis disclosed that the contents
of the Anacin box consisted of 28 grains of marijuana and that the
| oose substance was 20 grains of marijuana.

On 12 August 1954, Appellant was acquitted by the Superior
Court of the State of California in and for the Gty and County of
San Francisco on his plea of "not guilty" to the charge of
willfully, unlawfully and fel oniously having possession of a
quantity of marijuana.

OPI NI ON

Possession of the marijuana raised a rebuttable presunption or
| nference that Appellant knew he had the narcotics in his
possession. Therefore, a prim facie case of wongful possession
was nmade out agai nst Appellant by the proof of possession. The ex
parte statenents, which were introduced in evidence, were
consi stent with each other and corroborated by Appellant's own
testinony as to the search and the finding of marijuana by the
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Custons authorities. Hence, the only material fact contained in
these ex parte statenents - Appellant's possession of marijuana -
coul d not have prejudiced Appellant's cause due to | ack of
cross-exam nation. These statenents were al so corroborated by | og
entries and the Chem st's Report of the analysis of the substance
found in Appellant's locker. The log entries and report are
exceptions to the hearsay rul e because they are records made in the
regul ar course of business, 28 U S.C. 1732. For these reasons,
there is substantial evidence of the alleged offense despite the
hearsay nature of the ex parte statenents and al t hough

uncorrobor ated hearsay does not constitute the substantial evidence
which is the degree of proof required in these admnistrative

pr oceedi ngs.

Since the Exam ner did not accept Appellant's explanation that
sonme ot her person nmust have placed the marijuana in Appellant's
| ocker, the order of revocation was nandatory in this narcotics
case. 46 CFR 137.03-1, 137.21-10. Appellant was able to exercise
excl usive control over the contents of his | ocker because he had
the only key to it (R 21). Furthernore, it is not necessary that
t he possession be "exclusive" in order to invoke this rebuttable
presunpti on of know edge of possession.Borgfeldt v. U S
(C.C A 9, 1933), 67 F2d 967, 969. Although other persons m ght
have had access to Appellant's | ocker at sone tines while the ship
was at sea, Appellant certainly had predom nant control at all
ti mes and exclusive control for sone period of tinme prior to
unl ocking it for the Custons search.

An Appellant's prior unblem shed record cannot be consi dered
in mtigation in any case involving narcotics.

ORDER

The order of the Exam ner dated at New York, New York, on 29
Novenber 1954 is AFFI RVED.

A. C. R chnond
Vice Admral, United States Coast Guard
Conmandant

Dat ed at Washington, D. C, this 13th day of June, 1955.
****x*x  END OF DECI SION NO 815 *****
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