Appeal No. 792 - PETER LOSADO v. US - 2 March, 1955.

In the Matter of Merchant Mariner's Docunent No. Z-69698-D4
| ssued to: PETER LOSADO

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

792
PETER LOSADO

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

By order dated 30 Septenber, 1954, an Exam ner of the United
States Coast CGuard at Baltinore, Maryland, suspended Merchant
Mariner's Docunment No. Z-69698-D4 issued to Peter Lasado upon
finding himguilty of m sconduct based upon three specifications
all eging in substance that while serving as a fireman-watertender
on board the American SS TAI NARON under authority of the docunent
above described, he failed to performhis duties on 10, 11, 13 and
16 July and 8 August, 1953; and he was absent from his vessel
W t hout perm ssion on 11, 13 and 16 July, 1953.

Appel | ant was served with the charge and specifications three
days prior to the scheduled date of the hearing. At the tine of
service, Appellant was given a full explanation of the nature of
t he proceedi ngs, the rights to which he was entitled and the
possi bl e results of the hearing. Wen Appellant did not put in an
appearance on the schedul ed date of the hearing, the Exam ner
continued the hearing fromday to day until three days later while
waiting to hear fromthe Appellant. At the end of this tinme, the
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heari ng was resuned in absentia since Appellant had not contacted
the Coast Guard to explain his absence and the Investigating

O ficer had failed in tw attenpts to |locate the Appellant. The
Exam ner entered pleas of not guilty to the charge and

speci fications on behal f of Appellant.

Ther eupon, the Investigating Oficer nmade his opening
statenment and introduced in evidence certified copies of entries
fromthe Oficial Logbook of the TAINARON and a certified copy of
extracts fromthe Shipping Articles of the ship for a voyage which
term nated on 6 Qctober, 1953. The Investigating Oficer then
rested his case.

At the conclusion of the hearing, the Exam ner announced his
findings and concluded that the charge had been proved by proof of
t he above specifications. He then entered the order suspending
Appel l ant's Merchant Mariner's Docunent No. Z-69698-D-4, and all
ot her licenses, certificates and docunents issued to this Appellant
by the United States Coast Guard or its predecessor authority, for
a period of tinme to extend until five nonths after the surrender of
Appel | ant' s docunent or docunents to the Coast Guard.

Subsequent to the delivery of the Exam ner's deci sion upon
Appel l ant by registered mail, Appellant retained counsel who nade
an oral application to the Exam ner to reopen the hearing. The
Exam ner denied this application and an appeal was taken on the
foll ow ng grounds:

PONT |I. The order inposed was incredibly severe and
unwarranted in view of Appellant's service in the Anerican Merchant
Marine for nore than thirty years and the nature of the offenses
al | eged.

PONT Il. The Exam ner erred in proceeding in absentia
wi t hout having made further efforts to contact Appellant.

PONT Il1l. The Exam ner erred in order the suspension of
t he Appellant's docunent w thout first ascertaining or endeavoring
to ascertain the prior service record of the Appellant.

PO NT I'V. The decision of the Exam ner is not supported
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by reliable, probative and substantial evidence since the Master of
the ship failed to enter in the | ogbook the reply of the Appell ant
to any of the | ogbook entries pertaining to the specifications.
This does not conformwith 46 U S.C. 702 and the entries are not
adm ssible in evidence. The entry on 8 August, 1953, does not

i ndicate that it was read to Appellant or that he received a copy
of it. To the contrary the Shipping Articles indicate that
Appel | ant was di scharged fromthe vessel by nutual consent on 7
August, 1953.

PO NT V. The Examner erred in refusing to reopen the
proceedi ngs on the ground that he | acked jurisdiction to do so
after his decision had been served. Such a denial on
jurisdictional grounds is unreasonable when a seanman has been
absent fromthe hearing through no fault of his own.

CONCLUSION. It is respectfully requested that the case be
remanded for further hearing or that the order be nodified to
| npose a reasonable order for the offenses invol ved.

APPEARANCES: Sol onon Kapl an, Esquire, of Baltinore, Maryland, of
Counsel .

Based upon nmy exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

From 12 June until 7 August, 1953, Appellant was serving as a
fireman-wat ertender on board the Anerican SS TAI NARON and acti ng
under authority of his Merchant Mariner's Docunent NO. Z-69698-D4.

The ship was at Ri zeka, Yugoslavia, from 10 July, 1953, unti
after 16 July, 1953. On 10 July, Appellant refused to stand his
0000 to 0800 watch. On 11 and 13 July, Appellant failed to perform
his duties and was absent fromthe ship without perm ssion. On 16
July, Appellant failed to stand his 0000 to 0400 watch and was
absent fromthe vessel w thout perm ssion.

Al t hough Appel l ant was | ogged as having failed to report for
his 0000 to 0800 watch while the ship was at Pone, Puerto Rico, on
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8 August, 1953, the log entry does not indicate that it was read to
Appel l ant or that a copy was given to him and the Shipping
Articles state that Appellant left the ship by nutual consent on 7
August, 1953.

Appel lant's prior record consists of a probationary suspension
in 1943 for failing to join his ship; an adnonition in 1943 for
exchangi ng wat ches wi t hout perm ssion; and an adnonition as well as
a one nonth suspension in 1944 for two separate offenses of absence
wi t hout | eave.

OPI NI ON

The record shows that the Exam ner was justified in proceeding
I n absentia and in denying the application to reopen the hearing.
Appel | ant had anple notice of the hearing and there is nothing to
support the contention that Appellant failed to put in an
appear ance through no fault of his own.

The | ogbook entries constituted reliable, probative and
substantial evidence of the allegations except as to the failure of
Appel lant to performhis duties on 8 August, 1953. title 46 U S. C
702 requires, anong other things, that the offender's reply shall
be entered in the | ogbook if he makes any reply. Although
Appel | ant signed each pertinent |log entry, there is no evidence
that he nade a statenent in reply to any of the entries.

Therefore, it is ny opinion that the | ogbook entries make out a
prima facie case show ng substantial conpliance with 46 U S.C. 702.

In view of Appellant's many years of service on nerchant
vessels of the United States and the fact that the all egations as
to 8 August, 1953, are not supported by the record, the order wll
be nodified to i npose a one nonth outright suspension plus a
probati onary suspensi on.

ORDER

The Order of the Exam ner dated at Baltinore, Maryland, on 30
Septenber, 1954, is nodified to provide for a five (5) nonths
suspension. Four (4) nonths of the suspension ordered shall not
becone effective provided no charge under R S. 4450, as anended (46
U S C 239), is proved against Appellant for acts commtted within
twelve (12) nonths of the termnation of the one (1) nonth outright
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suspensi on.

As so nodified, said order is
AFF| RVED.
A. C. Ri chnond
Vice Admral, United States Coast Guard
Commandant

Dat ed at Washington, D. C, this 2nd day of March, 1955.

*xxx% END OF DECISION NQ 792 *x**x»
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