Appeal No. 773 - NATHANIEL BRYANT v. US - 28 October, 1954.

In the Matter of Merchant Mariner's Docunent No. Z-502944
| ssued to: NATHAN EL BRYANT

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

773
NATHANI EL BRYANT

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

By order dated 12 January, 1954, an Exam ner of the United
States Coast Guard at San Francisco, California, revoked Merchant
Mariner's Docunent No. Z-502944 issued to Nat haniel Bryant upon
finding himguilty of m sconduct based upon a specification
all eging in substance that while serving as a utility nessnman on
board the Anerican SS MARI NE PHCENI X under authority of the
docunent above descri bed, on or about 10 Novenber, 1947, while said
vessel was in the Port of Sydney, Australia, he had in his
possession certain narcotics; to wit, marijuana.

Appel | ant was served with the charge and specification on 2
March, 1953. At the beginning of the hearing on 13 April, 1953,
Appel | ant was given a full explanation of the nature of the
hearing. Appellant was represented by an attorney of his own
sel ection. Although no plea was entered to the charge and
specification, the hearing was conducted on the assunption that a
pl ea of "not guilty" has been entered.
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Ther eupon, the Investigating Oficer nmade his opening
statenent and introduced in evidence a certified copy of two | og
entries pertaining to the alleged offense. It was stipulated that
Appel l ant was on the vessel at the tine in question.

At this point, the Exam ner denied counsel's notion to dismss
the case on the ground of laxity on the part of the Coast Guard in
t aki ng action agai nst Appellant, at this tinme, for an incident
whi ch occurred in 1947. The Exami ner stated that no prejudice had
been shown as a result of the delay and that the transient nature
of seanmen nade it difficult to contact them at permanent addresses.

The Investigating Oficer then offered in evidence various
docunents in order to prove that Appellant had been convicted in an
Australian court for unlawfully inporting marijuana at Sydney,
Australia, on 10 Novenber, 1947. These docunents included a
Certificate of Conviction on 11 Novenber, 1947, signed by F. W
St evenson, Acting Clerk of Petty Sessions, at Sydney, as custodi an
of the Petty Sessions records; and there was an aut henti cated
docunent, signed by the United States Consul at Sydney, which
certified that F. W Stevenson was the Acting Cerk of Petty
Sessions at Sydney. Over strenuous objections by counsel for
Appel l ant, the Exam ner received in evidence the above two
docunents and al so the Information agai nst Appellant. The
| nvestigating Oficer then rested his case before counsel raised
the additional objection that the Certificate of Conviction had not
been properly authenticated. The Examner permtted the latter
objection and reserved ruling on it until further argunent. The
defense rested its case and the hearing was then adjourned on 28
May, 1953.

When the hearing reconvened on 10 June, 1953, the
| nvestigating Oficer and counsel submtted oral argunent as to the
adm ssability of the Certificate of Conviction and the weight to
which it was entitled if it was received in evidence. After both
parties reserved the right to submt further argunent, the Exam ner
adjourned the hearing to await his ruling as to the admssibility
and wei ght of the Certificate of Conviction.

The hearing reconvened 18 Septenber, 1953. The | nvestigating
O ficer had submtted a witten notion dated 24 August, 1953, to
substitute a copy of the record of Conviction for the Certificate
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of Conviction. The copy of the record of Conviction indicated that
the original record of Conviction was signed by the residing
Stipendiary Magistrate, R C. Atkinson; and the copy of Conviction
was certified by the sane F. W Stevenson, Acting Cerk of Petty
Sessi ons, Sydney, as custodian, to be a true copy of the Conviction
of which it purports to be a copy. This copy was acconpani ed by an
authenticated Certificate, signed by a United States Vice Consul at
Sydney, which certified that F. W Stevenson was the Acting Cerk
of Petty Sessions at Sydney; that he was the | awful custodi an of
the record of which the attached copy of Conviction was a copy; and
that F. W Stevenson' true signature was subscribed to the copy.
Counsel for Appellant objected to his evidence on the grounds,
anong ot hers, that this was new evi dence whi ch the Coast Guard had
not used due diligence to obtain during the six years since the
tinme of the alleged offense and that the Cost Guard was precl uded
fromintroduci ng new evi dence after the Investigating Oficer had
rested his case. The Exam ner granted the notion to substitute and
al so granted counsel's request for a continuance in order to obtain
Appel l ant's testinony when he returned froma voyage.

When t he hearing reconvened on 11 January, 1954, Appell ant
testified under oath in his own behalf. Appellant admtted that he
had been convicted on a plea of guilty as indicated by the
docunents in evidence and that he had served nine nonths of the one
year sentence received as a result of his conviction in Australia;
but he denied that he had any know edge that there was marijuana in
the trousers which he wa wearing when he was searched by an
Australian Custonms O ficer. Appellant stated that the marijuana
must have been "planted” in his trousers since he had not worn them
between the tinme they were cleaned in New Zeal and and when he was
arrested in Sydney. Appellant also testified that he had not been
af forded an opportunity to contact the Anerican consul or to obtain
counsel in Australia despite his request to be permtted to
t el ephone a | awyer; that Appellant had not been permtted to
cross-exam ne the wtnesses; and that he was convicted in 1950 in
California for possession of narcotics.

Counsel for Appellant stated that he did not have any evi dence
to offer in addition to Appellant's testinony. Neither counsel nor
Appel l ant cl ai ned that he had been prejudiced by the inability to
obtain the testinony of witnesses or other evidence at the tine of
t he heari ng.
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At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and Appellant's counsel and gi ven both
parties an opportunity to submt proposed findings and concl usions,
t he Exam ner announced his findings and concl uded that the charge
had been proved by proof of the specification. He then entered the
order revoking Appellant's Merchant Mariner's Docunent No. Z-502944
and all other licenses, certificates and docunents issued to this
Appel l ant by the United States Coast CGuard or its predecessor
aut hority.

Fromthat order, this appeal has been taken, and it is urged
t hat :

PONT I. The record of the Australian judgnent of conviction
was i nadm ssible in evidence because 46 C.F.R 137.15-5 does not
provide for the use of foreign judgnents of conviction and al so
because the Certificate of Conviction was not properly
aut henticated. A copy of the record of conviction should not have
been substituted for the Certificate of Conviction.

PO NT I'l. The foreign judgnent of conviction is the only
evi dence of m sconduct and it does not constitute substanti al
evi dence of m sconduct. Since a judgnent of conviction by a State
court constitutes substantial evidence [46 C.F.R 137.15-5(b)], a
foreign judgnment of conviction is only entitled to sonewhat |ess
wei ght than substantial evidence. |In addition, Appellant submtted
his uncontradi cted testinony denyi ng possession or inportation of
marijuana into Australia. He also testified that he was refused
the opportunity to consult with the Anerican consul at Sydney or an
attorney; he was induced to plead guilty by a representation that
probation would be granted if he nade such a plea; and he was
di scrim nated against in Australia because he is a negro. For
t hese reasons, Appellant was deprived of due process of |aw and the
foreign judgnent of conviction does not constitute substanti al
evi dence.

PONT II1. Appel | ant was denied a fair hearing when the
Exam ner granted the notion to substitute newl y obtai ned evidence
al t hough there was no showi ng why this evidence had not been
obt ai ned soneti ne subsequent to 1947 and prior to when the
| nvestigating Oficer rested his case on 28 May, 1953. The record
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Il ndi cates that the Exam ner deliberately refrained fromruling on
the objection to the original Certificate of Conviction in order to
permt the Coast Guard to repair its case by obtaining a properly
aut henti cat ed docunent.

PO NT IV. The | aches of the coast CGuard require a dism ssal of
this proceeding. Since Appellant has not constituted a danger to
|ife and property while sailing on nerchant vessels after 1947, the
order of revocation is penal in nature and the three-year
limtation under the Federal Crim nal Code should be observed. The
| ong del ay operated to prejudice Appellant's defense since
W t nesses and ot her evidence cannot now be found.

CONCLUSI ON. Upon the whol e record of this case, and for the
reasons set forth above, the decisions should be reversed, the
charge dism ssed and Appel lant's docunent returned to him

APPEARANCES: Messrs. Dreyfus, McTernan and Lubliner of San
Franci sco, California, by Francis J. MTernan,
Esqui re, of Counsel.

Based upon nmy exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 10 Novenber, 1947, Appellant was serving as a utility
messman on board the Anmerican SS MARI NE PHOENI X and acting under
authority of his Merchant Mariner's Docunent No. Z-502944 while the
ship was in the Port of Sydney, Australi a.

On this date, Appellant was searched by the Australian Custons
authorities when he was leaving the ship. A marijuana cigarette
was found in the right hip pocket of the trousers which Appell ant
was wearing. \Wen Appellant was questi oned about the marijuana
cigarette, he said he thought it was a Sanban cigar or cigarette.
Appel l ant al so stated that the trousers had been cl eaned at New
Zeal and and he did not know anythi ng about the cigarette.
Appel l ant was arrested and held in custody until after his trial.

On 11 Novenber, 1947, Appellant was convicted on his plea of
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"guilty" before the Court of Petty Sessions at Sydney as a result
of the above incident. Appellant was found guilty of having
unlawful ly inported marijuana into Australia at the Port of Sydney
on 10 Novenber, 1947, and he was sentences to twelve nonths hard

| abor. Appellant was not represented by counsel at the trail but
he retained a | awer when he took an appeal. The conviction and
sentence were affirnmed and Appell ant served nine nonths of the
sentence with three nonths off for good behavi or.

In 1950, Appellant was convicted of a narcotics offense and
served a sentence in a California jail.

There is no record of Appellant having served under the
authority of his docunent between 1947 and March, 1952. It was in
March, 1953, that Appellant was served with the charge and
specification in this case. There is no other record of
di sci plinary action having been taken agai nst Appellant's docunent.

OPI NI ON

PO NT |I.

The substituted judgnent of conviction int eh Australian court
was adm ssible in evidence. The purpose of 46 C.F. R 137.15-5 was
not to prohibit the use of foreign judgnents of conviction is these
proceedi ngs but to distinguish between the weight to be given
Federal and State court judgnents of conviction.

As set forth above, the hearing record shows that counsel for
Appel I ant did not object, on the ground of inproper authentication,
to the admssibility of the original docunent (Certificate of
Conviction signed by the Acting Cerk of the court) until after the
| nvestigating O ficer had rested his case. Consequently, Appellant
cannot now object to the notion to substitute a properly certified
docunent (copy of record of Conviction signed by Stipendiary
Magi strate and certified by the Acting Cerk of the court) sinply
because the Investigating Oficer submtted this notion after he
had rested his case.

Since the |atter docunent was adm ssible in evidence, it is

file:////hgsms-lawdb/users/K nowl edgeM anagement... S%20& %20R%620679%20-%20878/773%20-%20BRY ANT.htm (6 of 10) [02/10/2011 1:15:35 PM]



Appeal No. 773 - NATHANIEL BRYANT v. US - 28 October, 1954.

| nportant to determ ne whether it constituted substantial evidence
to support the charge and specification. The courts have often
stated that hearsay evidence alone is not substantial evidence.

PO NT I'1l.

Since 46 C.F.R 137.15-5 was not intended to affect the
ordinary rules of evidence pertaining to the use of foreign
j udgnments of conviction in these proceedi ngs, the copy of the
record of conviction is sufficient to nmake out a prinma facie case
as to the allegations contained therein if the docunent qualifies
as an exception to the hearsay rule. In order to be qualified as
such an exception, an official docunent nust satisfy the principles
of necessity (a matter of expediency or unavailability of the
Wi tness) and the circunstantial probability of the trustworthiness

of the docunent. Wgnore on Evidence, 3d Edition, secs, 1631,

1632. A copy of a foreign judicial record neets these requirenents
when the copy of the judicial record has been certified by the

al | eged custodian of the record and this certification has been

aut henticated by a second certification as to the incunbency of the
al | eged custodi an and the genui neness of his signature on the

certificate. Wgnore on Evidence, 3d Edition, secs, 1679,

1681(3). Since this burden has been net by the certified copy of
the record of Conviction and the authentication by an Anerican Vice
Consul in the manner set forth in detail, supra, the copy of the
record of Conviction is a well qualified exception to the hearsay
rul e.

It is nmy opinion that the record of Conviction constitutes
substanti al evidence in support of the charge and specification and
that Appellant's testinmony was not sufficient to rebut the prim
facie case against him Appellant admtted on direct exam nation
that he entered a plea of guilty to the charge of unlawfully
I nporting marijuana into Australia. |If he did inport marijuana, he
coul d not have done so without having it in his possession as
alleged in the specification. And it is very unlikely that
Appel | ant woul d have entered a plea of guilty before the Australian
court if he was actually innocent of the offense wth which he was
charged. Such uncontradi cted evidence denyi ng possessi on of

mar i j uana need not be accepted. See The Dauntless (C.C A 9,
1904), 129 Fed 715 and cases cited therein at page 721.
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Appel l ant' s contentions that he was deni ed due process of |aw,
i n connection with his trial in Australia, is substantially
weakened by the fact that the admtted he had voluntarily entered
a plea of guilty in his trial before the Australian court and by
the fact that the was convicted of a narcotics offense in 1950.
The fact of conviction of crine may be shown on cross-exam nation
for the purpose of inpeaching the credibility of the person

charged. Wgnore on Evidence, 3d Edition, secs. 890, 891.

PONT I11.
For the reasons stated under Point | of my opinion, | do not
consider that it was prejudicial error for the Exam ner to grant
the notion of the Investigating Oficer to substitute evidence. In

addition, it is noted that prior to the adjournnent on 10 June,
1953, both parties reserved the right to submt further argunent;
and t he subsequent continuance, which was granted on 18 Septenber,
1953, by request of counsel for Appellant, was for a | onger period
of tinme than the adjournnment from 10 June, 1953, to 18 Septenber,
1953. The notion to substitute evidence was granted on the |atter
date. Hence, the adjournnent on 10 June, 1953, was in the nature
of a continuance and this did not deprive Appellant of a fair

heari ng.

PO NT I V.

Appel | ant contends that the Coast CGuard was guilty of |aches
I n that Appellant has been prejudiced in obtaining evidence after
the long delay in bringing this case to a hearing.

Laches is an equitable doctrine which is defined in Black's

Law Di ctionary, 3d Edition, as the om ssion to assert a right for
an unreasonabl e and unexpl ai ned | ength of tinme, under circunstances
prejudicial to the adverse party.

Wth respect to obtaining evidence, Appellant did not make any
claimof prejudice at the hearing even after the Exam ner refused
to dismss the case and he specifically stated that there had been
no showi ng of prejudice to the person charged by the delay. After
Appel l ant had testified, his counsel stated that he had nothing
further to offer in evidence. Nor is there any evidence that
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Appel | ant made any attenpt to produce w tnesses or other evidence
in his behalf in the Australian court.

The failure to contact Appellant between 1947 and March, 1953,
is partially accounted for by the fact that he was in prison in
both Australia and California during part of this tine; and | take
official notice of the fact that the Coast Guard has no record of
Appel | ant havi ng sail ed between 1947 and March, 1952. Since it is
extrenmely difficult for the Coast Guard to | ocate seanen except
when they are serving on ships, the length of tine involved herein
I s not unreasonabl e or unexpl ai ned. Appellant was contacted a year
after he comenced sailing again. Hence, there is no basis for the
application of the doctrine of |aches in this case.

CONCLUSI ON

For the various reasons set forth in this opinion, | conclude
that there is substantial evidence to support the charge and
speci fication, Appellant was not deprived of a fair hearing in any
respect and the order of revocation shall be sustained.

ORDER

The order of the Exam ner dated at San Francisco, California,
on 12 March, 1954, is AFFI RVED.

A. C. R chnond
Vice Admral, U S. Coast Guard
Conmandant

Dated at Washington, D. C, this 28th day of October, 1954.

*xxxx END OF DECI SION NO. 773 **xx»
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