Appeal No. 721 - WALTER H. SIBLEY v. US - 31 December, 1953.

In the Matter of Merchant Mariner's Docunent No. Z-573479
| ssued to: WALTER H. SI BLEY

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

721
WALTER H. SI BLEY

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

On 12 May, 1953, an Exam ner of the United States Coast CGuard
at Seattle, Washi ngton, suspended Merchant Mariner's Docunent No.
Z-573479 issued to Walter H Sibley upon finding himaguilty of
m sconduct based upon a specification alleging in substance that
whi |l e serving as Boatswain on board the Anerican SS JOHN B.
WATERVAN under authority of the docunent above descri bed, on or
about 12 May, 1953, he wongfully assaulted and battered a ship's
officer of said vessel; to wt, Chief Engineer Perry Dansby.

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
the possible results of the hearing. Appellant was represented by
counsel of his own selection, Jeff Mrrison, a union business
agent. Appellant entered a plea of "not guilty" to the charge and
specification proffered against him

Ther eupon, the Investigating Oficer nmade his opening
statenent and introduced in evidence the testinony of the Chief
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Engi neer, the Master and the First Assistant Engi neer of the JOHN
B. WATERMAN. The Master had been the Chief Mate prior to 12 My,
1953.

I n defense, Appellant offered in evidence his own sworn
testinony. Appellant stated that he saw the Chi ef Engi neer when he
was going into his quarters at about 0830 on 12 May, 1953, and
tal ked with himabout setting a tinme to bl ow tubes; but Appell ant
deni ed that he had hit the Chief Engineer and that he had run down
t he passageway after |eaving the Chief Engineer.

It was stipulated that the tubes were bl own at about 1525 on
11 May, 1953, and a seaman who was aloft had to call for help and
be taken below as a result of the blowing of the tubes at this
tinme.

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and Appellant's counsel and given both
parties an opportunity to submt proposed findings and concl usi ons,
t he Exam ner announced his findings and concluded that the charge
had been proved by proof of the specification. He then entered the
order suspendi ng Appellant's Merchant Mriner's Docunent No.
Z-573479, and all other licenses and docunents issued to this
Appel l ant by the United States Coast CGuard or its predecessor
authority, for a period of four nonths on ten nonths probation.

Fromthat order, this appeal has been taken, and it is urged
t hat Appellant did not strike the Chief Engineer but the latter
becane violently angry after he had been approached by Appell ant
who was courteous, respectful and sincere at the tine; the Chief
Engi neer nmade several attenpts to discredit Appellant and to have
him di sm ssed fromthe ship as a result of the friction between the
Engi ne and Deck Departnents; the First Assistant Engi neer knew
Appel | ant well enough to recognize himand the structure of the
ship made it inpossible for the First Assistant to have reached the
Chi ef Engineer's roomso quickly after the alleged incident w thout
the First Assistant having seen, and havi ng been seen by,
Appel | ant; the Abrasion on the inner side of the Chief Engineer's
lip, which he showed to the Exam ner, would have caused sone outer
swel ling but the chief Engineer's face was not swollen at the tine
of the hearing which was five hours after the all eged assault;
t here woul d have been sone outward evidence of a blow struck in
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anger by Appellant since he is a nuch larger man than the Chief

Engi neer; the testinony of the Master shows that Appellant is not

a man of violence and that he had conducted hinself with propriety
on this ship; the issue is one of the Chief Engineer's word agai nst
Appel l ant's word since no one except the fornmer clains to have seen
a blow struck. Therefore, Appellant prays that the decision be
reversed so as to renove this error fromhis record.

Based upon mnmy exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 12 May, 1953, Appellant was serving as Boatswain on board
the Anmerican SS JOHN B WATERMAN and acting under authority of his
Merchant Mariner's Docunment No. Z-573479 while the ship was in the
port of Seattle, WAshi ngton.

At about 0830 on this date, the chief Engineer of the ship
started to open the door to enter his quarters when Appel | ant
approached the Chi ef Engi neer and asked himto | et Appellant know
when the engi neers were going to bl ow tubes. These was
considerable friction between the Deck and Engi ne Departnents
because of this and other issues. The Chief Engineer told
Appel lant to take the matter up through the Chief Mate. Both nen
becane angry and there was an exchange of vul gar | anguage between
them The Appellant then used his fist to strike the Chief
Engi neer in the nouth just before he slamed the door to his
gquarters. The injury to the Chief Engineer consisted of an
abrasion on the inside of his upper lip. Appellant went away from
the Chief Engineer's quarters and the latter renmained in his
quarters for a short period of tine before he reported the incident
to the Master at about 0845.

Appel | ant has been going to sea on Anerican Merchant Marine
vessel s since 1945, Hi s prior disciplinary record consists of a
Ssi x nont hs suspension in 1947 for assault, failure to join and
failure to turn to. Appellant was adnoni shed at Bal ti nore,

Maryl and, in 1950 by an Investigating O ficer.

OPI NI ON
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The Exami ner heard the conflicting testinony of the Chief
Engi neer and the Appellant. The testinony by the fornmer that he
was struck by Appellant's first was accepted by the Exam ner
despite the testinony of the Master that Appellant is a very
efficient worker and is not a fighting man. The testinony of the
Chi ef Engineer is corroborated by that of the First Assistant
Engi neer who stated that the Chief Engi neer was "bl eeding fromthe
nmout h" (R 17) a few seconds after the Chief Engineer slamed the
door to his quarters. The fact that Appellant was in the vicinity
of the Chief Engineer's quarters at that tine is established by his
own testinony as well as that of the Chief Engineer. The failure
of the First Assistant Engineer to recognize Appel |l ant when he was
| eaving the scene, and the extent of the injury, are not materi al
to the proof of the specification and the charge. But the absence
of any serious physical injury was probably influential insofar as
the inposition of an entirely probationary order. Any failure on
the part of the Chief Engineer to observe a set tine for bl ow ng
tubes did not justify an assault and battery upon the Chief
Engi neer by the Appellant.

ORDER
The order of the Exam ner dated at Seattle, Washington, on 12
May, 1953, is AFFI RVED.

Merlin O Neil
Vice Admral, United Stated Coast Guard
Commandant

Dat ed at Washington, D. C, this 31st day of Decenber, 1953.

sxxx* END OF DECI SION NO. 721 ***xx
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