Appeal No. 714 - CARLTON H. FARRELL v. US - 30 November, 1953.

iliilln the Matter of License No. 94008 and Merchant Mariner's Docunent
No. Z-521891
| ssued to: CARLTON H. FARRELL

DECI SI ON AND ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

714
CARLTON H. FARRELL

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137.11- 1.

On 19 June, 1953, an Exam ner of the United States Coast Cuard
at New York, New York, suspended License No. 94008 and Merchant
Mariner's Document No. Z-521891 issued to Carlton H Farrell upon
finding himguilty of negligence based upon a specification
all eging in substance that while serving as N ght Engi neer on board
the Anmerican SS QUEMADO LAKE under authority of the |icense above
descri bed, on or about 22 February, 1953, while said vessel was at
Bet hl ehem St eel Shi pyard, Brooklyn, New York, he neglected to
mai ntain a proper water level in the port boiler and this caused
severe damage to the boiler.

The Record presented here is not sufficiently devel oped for ne
to safely nmake "Findings of Fact" as required by law.  Techni cal
details of boiler construction and operation, which may affect the
result, have not been shown; and a nenorandum filed on Appellant's
behal f now raises for the first tine several factual points which
Appel | ant contends explain the cause of this disaster.

| do not approve a practice which pernmts an Appellant to
rai se on appeal defenses which were avail abl e and shoul d have been
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presented to the Exam ner at the hearing; but | find Appellant had
requested that testinony be taken fromthe oiler and fireman on
watch at the tinme. Although arrangenents were nmade to obtain such
evidence, it is not in the Record - nor is its absence expl ai ned.

Wi | e Appel l ant had agreed that M. Earl King should act as
hi s counsel at proceedi ngs conducted during Appellant's absence
from New York, he did not agree, on this Record, that M. King
m ght send sone substitute to act as Appellant's counsel.

In nmy opinion the ends of justice will be served best by
remandi ng the whole record for further proceedings |looking to a
full discovery of the facts attending this incident and its cause.

The Order of the Exam ner dated at New York, New York, on 19
June, 1953, is REVERSED, VACATED AND SET ASIDE. The Record is
remanded to said Exam ner for such further proceedings as may be
deened necessary.

A. C. R chnond
Rear Admral, United States Coast CGuard
Acting Commandant

Dat ed at Washington, D. C., this 30th day of Novenber, 1953.
*rkxkx  END OF DECI SION NO. 714 ****x*
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