Appeal No. 678 - ARCHIE HAMILTON v. US - 27 July, 1953.

In the Matter of Merchant Mariner's Docunent No. Z-742215R
| ssued to: ARCH E HAM LTON

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

678
ARCHI E HAM LTON

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

By order dated 19 February, 1953, an Exam ner of the United
States Coast CGuard at Honolulu, T. H, suspended Merchant Mariner's
Docunent No. Z-742215R issued to Archie Ham | ton upon finding him
guilty of m sconduct based upon a specification alleging in
substance that while serving as a waiter on board the Anerican SS
LURLI NE under authority of the docunent above described, on or
about 5 January, 1953, while said vessel was at sea, he assaulted
and battered a nenber of the crew, one Harry Witel aw, room
st ewar d.

At the comrencenent of the hearing on 2 February, 1953,
Appel | ant was given a full explanation of the nature of the
proceedi ngs, the rights to which he was entitled and the possible
results of the hearing. Counsel for Appellant then noved for a
conti nuance and this request was granted by the Exam ner.

The hearing was reconvened when the LURLINE returned to
Honol ulu from San Franci sco on 14 February, 1953. Appellant was
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not present. Counsel stated that he had received a phone call,
froma representative of Appellant's union, informng counsel that
Appel | ant had been "fired" at San Franci sco and requesting that the
hearing be transferred to San Francisco. At this tinme, counsel
made a notion to transfer the case to San Franci sco. The Exam ner
denied the notion (on the grounds that the postponenent had been
granted at Appellant's request and the Investigating Oficer's

W t nesses were present but m ght not be available to testify in San
Franci sco) and the hearing was conducted in absenti a.

Counsel for Appellant was present throughout the hearing but
he refused to enter a plea to the charge and specification; and the
Exam ner entered a plea of "not guilty” on behalf of the Appellant.
After the Investigating Oficer had made his opening statenent,
counsel waived his right to nake an openi ng statenent and obj ected
to the continuation of the hearing in Appellant's absence. This
obj ecti on was noted by the Exam ner.

Ther eupon, the Investigating O ficer introduced in evidence
the testinony of the person alleged to have been assaulted and the
testi nony of anot her nenber of the crew who stated that he
Wi t nessed an unprovoked attack upon Harry Wi tel aw by Appell ant.
Counsel declined to cross-exam ne either of these witnesses on the
grounds that Appellant was not present to be confronted by the
W t nesses or to advise counsel wth respect to cross-exam nation.

The testinony of the only person who was subpoenaed to appear
as a wtness in Appellant's behalf was not taken because counsel
declined to call this person as a wtness since Appellant was not
present at the hearing. At this point, counsel clained a | ack of
due process and requested an adjournnent "to sone other tine or
pl ace where he [ Appellant] can be present and can adequately
present his case and be confronted wth the w tnesses agai nst him
. . . ." The Exam ner denied this request and stated that it was
Appel lant's responsibility to be present at the hearing in Honol ulu
to which he had been subpoenaed despite the fact that it m ght be
I nconveni ent for Appellant to arrange for his transportation to
Honol ul u after havi ng been discharged fromthe LURLINE in San
Franci sco. The Exam ner then adjourned the hearing in order to
gi ve counsel an opportunity to submt an application to take
Appel | ant' s deposi tion.
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The hearing reconvened on 19 February, 1953. Counsel stated
that he had no application to submt for the taking of the
deposition of Appellant who was still in San Francisco. Counsel
then made a notion to dism ss the proceedi ngs on the ground that
Appel | ant had been deprived of due process, as follows: Appellant
was not present and confronted by w tnesses; he was not given
adequat e opportunity to be heard in his own defense and to
Cross-exam ne W tnesses; and he was not given reasonable notice of
time and place of the hearing. Counsel requested that, in the
alternative, the case be transferred to San Francisco. |In support
of his verbal statenents, counsel submtted a witten notion which
Is reiterated in the exceptions taken on appeal fromthe Exam ner's

deci sion (see below). The Exam ner denied the notion in toto.

At the conclusion of the hearing, having heard the argunent of
the I nvestigating Oficer and Appellant's counsel having wai ved
argunent, the Exam ner gave both parties an opportunity to submt
proposed findings and concl usi ons before announci ng his findings
and concluding that the charge had been proved by proof of the
specification. He then entered the order suspendi ng Appellant's
Merchant Mariner's Docunment No. Z-742215R, and all other
certificates of service and docunents issued to this Appellant by
the United States Coast CGuard or its predecessor authority, for a
period of one nonth outright and two nonths on twel ve nont hs
probation fromthe effective date of the order.

Fromthat order, this appeal has been taken, and it is urged
t hat:

"1l. The hearing herein was conducted in violation
of appellant's rights under the Fifth and
Si xth Amendments to the United States
Constitution and under Sections 1004, 1005 and
1006 of the Administrative Procedure Act.

"2. The hearing herein was conducted in violation of 46
U S C A Section 239(9).

"3. The charge herein fails to state matter properly wthin
the scope of 46 U . S.C A Section 239(b).

“4. Appellant did not and could not receive a fair and
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| npartial hearing as required by the Constitution and the
said Adm nistrative Procedure Act in that Exam ning

O ficer and the Charging O ficer were both enpl oyees of

t he Coast QGuard.

"5. The Exam ning Oficer commtted error and therefore
denied to appellant a fair and inpartial hearing in that:
(a) He denied appellant's notion that the cause be
transferred to San Francisco, California for trial

de novo, under a proper charge.

(b) He denied appellant's notion for a continuance and
held the hearing in the absence of the appellant.”

APPEARANCES: Messrs. Bousl og & Synonds, of Honolulu, by Janes A
Ki ng, Esquire, of Counsel.

FI NDI NGS OF FACT

On 5 January, 1953, Appellant was serving as a waiter on board
the Anerican SS LURLI NE and acting under authority of his Merchant
Mariner's Docunment No. Z-742215R while the ship was at sea. On
this date, there occurred an altercation which involved Appel |l ant
and anot her nmenber of the crew, Harry Witel aw

There is no record of prior disciplinary action having been
t aken agai nst Appel | ant.

OPI NI ON

In view of the action to be taken on this appeal, it would not
serve any purpose to extend ny above findings of fact.

The record indicates that the LURLINE arrived in Honolulu on
2 February, 1953; Appellant was served with the charge and
speci fication approximately two hours before the hearing comenced
at 1300 on 2 February, 1953; the LURLINE departed from Honol ul u at
1600 on 2 February, 1953; and the LURLINE customarily arrives in
Honol ul u on the norning and | eaves for the west coast of the United
States on the afternoon of the sanme day. These factors explain the
haste in commencing the hearing on 2 February, 1953, and the
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granting of a continuance on this date in order for Appellant to
prepare his defense.

But Appell ant contends that since he was unable to return to
Honol ul u after being discharged at San Franci sco and because the
Exam ner then refused to transfer the hearing to San Franci sco,
Appel | ant was not gi ven adequate notice of the tinme and pl ace of
heari ng and, consequently, he was deprived of his right to due
process of law in that he did not receive a fair and inparti al
heari ng because he was not afforded an anple opportunity to be
present in order to testify in his own behalf, to be confronted by
the I nvestigating Oficer's witnesses, and to cross-exan ne such
W tnesses. I n support of these propositions, Appellant cites the
Constitution of the United States, the Adm nistrative Procedure
Act, and 46 U.S.C. 239.

Al t hough reference to the Fifth and Sixth Arendnents to the
Constitution is without nerit since they refer to crim nal
prosecutions, | think Appellant was deprived of his rights as set
forth in the Admnistrative Procedure Act and 46 U S.C. 239.

Appel | ant received only about two hours notice before the
heari ng was convened on 2 February, 1953; and before counsel
repeatedly requested that the hearing be transferred to San
Franci sco, the Exam ner was infornmed that Appellant had been
di scharged fromthe ship at the latter port. |In effect, Appellant
had not received adequate notice of the hearing to be held in
Honol ulu until sone tine after he had departed for San Franci sco on
the LURLINE in performance of his contract of service on board this
ship. Presumably, he was not able to return to Honolulu - a
di stance of nore than 2,000 mles - except at his own expense.

Under these circunstances, | do not think that the Exam ner gave
"due regard . . . for the conveni ence and necessity of. !
(Adm ni strative Procedure Act, sections 5(a) and 6(a); 5 U S. C
1004(a), 1005(a)) Appellant in denying the two notions of
Appel l ant's counsel to transfer the hearing to San Franci sco.

However, Appellant was represented by counsel of his own
choi ce who was afforded anpl e opportunity to cross-exam ne the
| nvestigating Oficer's two wtnesses and to obtain the testinony
of the witness who had been subpoenaed to appear in behal f of
Appel l ant. But counsel neglected to take advantage of any of these

file:////hgsms-lawdb/users/K nowl edgeM anagement...20& %20R%20305%20-%20678/678%20-%20HAMIL TON.htm (5 of 6) [02/10/2011 2:26:01 PM]



Appeal No. 678 - ARCHIE HAMILTON v. US - 27 July, 1953.

opportunities to put in a defense. Therefore, the testinony
contained in the present record is not objectionable; and the
findings of the Exam ner are supported by the testinony.

For these reasons, the followi ng order is considered to be
appropri at e:

ORDER

The decision and order of the Exam ner dated at Honol ulu, T.
H, on 19 February, 1953, are vacated and the record shall be
remanded to a Coast Guard Exami ner in San Francisco, California,
with directions to reopen the hearing in order to permt the
I ntroduction of evidence by the Investigating Oficer and the
Appel l ant herein. It is further directed that, in the absence of
evi dence submtted by or on behal f of Appellant, the decision and
order of the Exam ner dated 19 February, 1953, shall be reinstated
by the Exam ner reopening the hearing.

VACATED and REMANDED with i nstructions.

Merlin O Neil
Vice Admral, United States Coast Guard
Commandant

Dat ed at Washington, D. C, this 27th day of July, 1953.

*xxx* END OF DECI SION NO. 678 *****

Top

file:////hgsms-lawdb/users/K nowl edgeM anagement...20& %20R%20305%20-%20678/678%20-%20HAMIL TON.htm (6 of 6) [02/10/2011 2:26:01 PM]



	Local Disk
	Appeal No. 678 - ARCHIE HAMILTON v. US - 27 July, 1953.


