Appeal No. 649 - WILLIE KEMPv. US - 23 April, 1953.

In the Matter of Merchant Mariner's Docunent No. Z-794962
| ssued to: WLLIE KEMP

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

649
WLLI E KEMP

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

On 8 February, 1952, an Exam ner of the United States Coast
Guard at Seattle, Washington, revoked Merchant Mariner's Docunent
No. Z-794962 issued to WIlie Kenp upon finding himguilty of
m sconduct based upon a specification alleging in substance that
whil e serving as a waiter on board the Anerican MSTS GENERAL E. T.
COLLI NS under authority of the docunent above described, on or
about 18 March, 1951, while said vessel was in the port of
Yokohama, Japan, he wongfully had in his possession narcotics; to
wit, diacetyl norphine hydrochl oride (heroin).

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
the possible results of the hearing. Appellant was represented by
an attorney of his own selection and he entered a plea of "not
guilty" to the charge and specification proffered against him

Ther eupon, the Investigating Oficer nmade his opening
statenent and offered in evidence an authenticated copy of the
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record of proceedi ngs agai nst Appellant before a General Provost
Court at Yokohama, Japan, on the charge of wongful possession of
heroin on or about 18 March, 1951. Over nunerous objections by
counsel, this docunent was received in evidence by the Exam ner
after Appellant had testified under oath on his own behalf. The
Exam ner stated that in determning the weight to be given to the
court record, the testinony of Appellant would be taken into
consi derati on.

Appel l ant testified that the heroin cane into his possession
when he was at a night club and paid for a beer and a bottle of
wine with a twenty dollar bill. He stated that he was given four
fol ded packages of Japanese yens as change and that the thin packet
of heroin was found inside one of the packages of nobney when he was
searched. Appellant further stated that he was told possession
al one was sufficient to convict himbefore the Provost Court and,
for that reason, he entered a plea of "quilty" even though he had
no prior know edge of the heroin being in his possession; and after
pl eading "quilty,” he did not think it nmade nuch difference as to
what was contained in a stipulation which he signed before it was
entered in evidence before the Provost Court.

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and Appellant's counsel and given both
parties an opportunity to submt proposed findings and concl usi ons,
t he Exam ner announced his findings and concluded that the charge
had been proved by proof of the specification. He then entered the
order revoking Appellant's Merchant Mariner's Docunent No. Z-794962
and all other licenses, certificates of service and docunents
I ssued to this Appellant by the United States Coast CGuard or its
predecessor authority.

Fromthat order, this appeal has been taken, and it is urged
that the order of the Exam ner was too severe; that the order
shoul d be changed to nothing nore serious than a suspensi on of
Appel | ant' s docunent; and that Appellant has no crimnal record nor
I's he a user or addict of narcotics of any kind.

APPEARANCES: Everett E. Power, Esquire, of Qakland, California, of
Counsel .

Based upon ny exam nation of the record submtted, | hereby
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make the foll ow ng

FI NDI NGS OF FACT

On 18 March, 1951, Appellant was acting as a waiter in the
service of the American MSTS GENERAL E. T. COLLINS and acting under
authority of his Merchant Mariner's Docunent No. Z-794962 while the
shi p was at Yokohama, Japan.

At about 2245 on this date, Appellant left a night club in
Yokohama and started back to his ship. Wen he was passing through
the first of the three U. S. Arny check points at approxi mately
2315, he was searched by the Mlitary Police on guard duty and a
smal | paper packet of white powder was found in the watch pocket of
Appel l ant's trousers. Subsequent chem cal analysis by the Chief
Chem st of the Crimnal Investigation Laboratory of the Far East
Command at Tokyo, Honshu, Japan, disclosed that the white powder
was .09 grans of a narcotic which is comonly known as heroin.

On 3 April, 1951, at Yokohama, Appellant was arrai gned and
tried for this offense before a General Provost Court appoi nted by
t he Commandi ng General of the Yokohama Command of the Allied
Powers. Appellant was charged with wongful possession of heroin
on 18 March, 1951. He was represented by counsel appointed by the
Court and entered a plea of "qguilty." It was then stipul ated that
I f certain specified wtnesses appeared, they would testify
substantially as above stated in these findings of fact with
respect to Appellant's apprehension with heroin |ocated in the
wat ch pocket of his trousers. This stipulation was in witing and
signed by Appellant as well as by defense counsel and the
prosecutor. Before the stipulation was accepted in evidence by the
Court, Appellant had replied in the affirmati ve when asked if he
had read and understood the stipulation; and he had replied in the
negati ve when asked if he had any objection to it becom ng part of
the court record. After this, Appellant was specifically inforned
that he could testify under oath, remain silent, or submt an
unsworn statenent in which he could deny, explain, or excuse any of
the acts charged against him Appellant stated that he wi shed to
remain silent. He was then found guilty of the offense as charged
and sentenced to six nonths confinenent at hard | abor at the U S
Arny Stockade in Tokyo. Appel | ant served four nonths of the
sentence and two nonths of the sentence was remtted for good

file:////hgsms-lawdb/users/K nowledgeM anagementD...ns/ S%208& %20R%20305%20-%20678/649%20-%20K EM P.htm (3 of 5) [02/10/2011 2:20:54 PM]



Appeal No. 649 - WILLIE KEMPv. US - 23 April, 1953.

behavi or.

There is no record of any prior disciplinary action having
been taken agai nst Appellant since he began going to sea in 1946.
He is twenty-two years of age and single.

The Exam ner observed Appellant and heard his story but was
not convinced by it, largely because Appellant did not
satisfactorily explain the discrepancy between his version of where
the heroin was found and the contrary account which was contai ned
in the stipulation before the General Provost Court. Appellant was
gi ven every opportunity by the Court to reject or contradict all or
any part of the stipulation; but he failed to do so. Consequently,
there is no justifiable reason for rejecting the conclusions and
order of the Exam ner who was in the best position to judge
Appellant's credibility.

In addition to the other inprobable aspects of Appellant's
story, it is noted that he would have found the packet of heroin if
he had foll owed the common practice of counting the change given to
himfor the twenty dollar bill; and it is extrenely unusual for
anyone to give away narcotics. Since all the credible evidence
| ndi cates that Appellant had know edge that he possessed the packet
of heroin, the possession was wongful and the strict policy of the
Coast Guard to revoke docunents of seanen who have been found
guilty of narcotics offenses, wll be foll owed.

ORDER

The order of the Exam ner dated at Seattle, Washington, on 8

February, 1952, is AFFI RVED.
Merlin O Neil
Vice Admral, United States Coast CGuard
Conmandant

Dat ed at Washington, D. C, this 23rd day of April, 1953.

*xx**x  END OF DECI SION NO. 649 **=***

file:////hgsms-lawdb/users/K nowledgeM anagementD...ns/ S%208& %20R%20305%20-%20678/649%20-%20K EM P.htm (4 of 5) [02/10/2011 2:20:54 PM]



Appeal No. 649 - WILLIE KEMPv. US - 23 April, 1953.

Top

file://l/hgsms-lawdb/users/K nowledgeM anagementD...ns/ S%20& %620R%20305%620-%20678/649%20-%20K EM P.htm (5 of 5) [02/10/2011 2:20:54 PM]



	Local Disk
	Appeal No. 649 - WILLIE KEMP v. US - 23 April, 1953.


