Appeal No. 645 - GEORGE ABBEY v. US - 28 April, 1953.

In the Matter of License No. 11460 Merchant Mariner's
Docunent No. 39508- D3
| ssued to: GEORGE ABBEY

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

645
GEORGE ABBEY

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

On 28 Novenber, 1952, an Examiner of the United States Coast
Guard at New York City suspended License No. 11460 and Merchant
Mariner's Docunent No. 39508-D3 issued to CGeorge Abbey upon finding
himguilty of m sconduct based upon one specification and
I nattention to duty based upon three specifications alleging in
substance that while serving as Third Assi stant Engi neer on board
the Anerican SS MERRI MAC under authority of the |icense above
descri bed, on or about 18 May, 1952, while said vessel was in the
port of Rotterdam Holland, he wongfully left the engi ne spaces
whil e on watch (m sconduct); he left the engine spaces in charge of
unli censed personnel; he negligently permtted the loss of water in
the vessel's boiler; and he negligently caused the engi ne plant of
t he vessel to be shut down.

At the tine of service of the charges and specification in New
York City on 13 June, 1952, Appellant was given a full explanation
of the nature of the proceedings, the rights to which he was
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entitled, the possible results of the hearing and the fact that the
hearing woul d proceed in his absence if he failed to appear at the
specified tine and place. Wen Appellant failed to put in an
appearance at the commencenent of the hearing on 17 June, 1952, the
Exam ner conducted the hearing in absentia in accordance with the
regul ati ons and he entered a plea of "not guilty" to each charge
and specification on behalf of Appellant.

Ther eupon, the Investigating Oficer nade his opening
statenment and requested that witten interrogatories be submtted
to the Master and several nenbers of the crew of the MERRI MAC
because the ship was in foreign waters. The Exam ner granted the
request and adjourned the hearing with | eave granted for Appell ant
to submt cross-interrogatories within a period of five days from
17 June, 1952.

When the hearing was reconvened on 26 Novenber, 1952, a Coast
GQuard officer was appointed to represent Appellant in accordance
with a request received from Appel | ant subsequent to the opening
day of the hearing. At the time of this request, Appellant also
submtted his sworn statenent concerning the circunstances
surroundi ng the all eged of fenses and requested that this statenent
be put in evidence.

Wt hout objection, the Investigating Oficer introduced in
evi dence the conpleted interrogatories which had been answered
under oath by the Master, Chief Engineer, Junior Third Assistant
Engi neer, and an Oler who were all in the service of the MERRI MAC
on 18 May, 1952.

I n def ense, counsel for Appellant offered in evidence
Appel l ant's sworn statenent and rested his case.

At the conclusion of the hearing, having heard the argunents

of the Investigating Oficer and Appellant's counsel and given both
parties an opportunity to submt proposed findings and concl usi ons,
t he Exam ner announced his findings and concluded that the charges
had been proved by proof of the four specifications. He then
entered the order suspending Appellant's License No. 11460 and
Merchant Mariner's Docunent No. Z-39508-D1, and all other |icenses,
certificates of service and docunents issued to this Appellant by
the United States Coast Guard or its predecessor authority, for a
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peri od of six nonths.

Fromthat order, this appeal has been taken, and it is urged
t hat the decision of the Exam ner was contrary to the evidence; the
evidence was insufficient to support the findings; the Exam ner's
deci si on was based upon i nadm ssi bl e evidence; and Appel | ant has
never before been involved in a proceeding against his |icense.

Based upon ny exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 18 May, 1952, Appellant was serving as Third Assistant
Engi neer on board the Anerican SS MERRI MAC and acti ng under
authority of his License No. 11460 while the ship was in the port
of Rotterdam Holl and.

Appel l ant had reported for duty on board the MERRI MAC at 1930
on 17 May, 1952, and he had been assigned to stand the twelve to
four engi ne roomwatches. Appellant then arranged with the Second
Assi stant Engineer to stand his 1600 to 2000 watch on 18 May, 1952,
wi th the understanding that the Second Assistant woul d stand one of
Appel | ant' s wat ches.

At 1600 on 18 May, Appellant went to the engi ne room and
comrenced standing the watch. Shortly thereafter, Appellant told
the oiler on watch to call himif there was any trouble and he left
t he engine room At about 1800, the Master saw Appellant using a
t el ephone and told himto stand his watches below in the engine
room

Earlier on the sane day, the Master had ordered Appellant to
stay on board and see that everything was satisfactory during the
2000 to 2400 watch of the Junior Third Assistant on 18 My.
Nevert hel ess, at about 1830 on this date while Appellant was in his
cabin, he induced the Junior Third Assistant to agree to relieve
hi mat 1900 so that Appellant could go ashore for personal reasons.

At about 1840, the water in both boilers was | ow and both
safety val ves commenced popping. The oiler on watch went to call
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Appel l ant and found himin his cabin Iying down. Appellant went to
t he engi ne roomimedi ately but the Junior Third Assistant had
heard the safety val ves popping and arrived there first. Since
Appel l ant did not answer the Junior Third's offer to help, the

| atter left the engine roomand returned again at about 1900 to
relieve Appellant.

In the nmeantinme, Appellant had been unsuccessful in his
attenpt to build up the steampressure in the boilers. Appell ant
| eft the engine roomshortly after 1900 and he departed fromthe
ship at about 1930. The inexperienced Junior Third Assistant was
unable to renedy the situation in the engine roomand the ship's
operating plant ceased functioning when the auxiliary generator
stopped at 1948 due to the |l oss of power. This plant failure
caused a delay of about nineteen hours in the cargo punping
operations of the ship.

On the foll ow ng day, Appellant was di scharged fromduty on
the ship. There is no record of prior disciplinary action having
been taken against himduring fifteen years at sea.

OPI NI ON

The findings of the Exam ner and the four specifications are
supported by the evidence contained in the interrogatories and
Appel lant's sworn statenent; and since the Investigating Oficer's
W t nesses were not available to testify at the hearing, there is no
support for the claimthat the decision of the Exam ner was based
on i nadm ssi bl e evidence. The interrogatories were properly
conpl et ed and Appel | ant deprived hinmself of the opportunity to
submt cross-interrogatories by failing to appear at the
comencenent of the hearing or wwthin five days thereafter.

The proven offenses were aggravated by Appellant's failure to
conply with the Master's orders to stay in the engine room during
Appel lant's own watch and to stand-by on board while the Junior
Third Assistant was on watch; and to an even greater extent by the
fact that Appellant left the ship to attend to his own personal
affairs at a tinme when he knew that the ship's entire operating
pl ant was in danger of failing conpletely. As indicated by the
Exam ner, this was a flagrant disregard of duty by Appellant which
woul d nerit greater censure except for his prior unblem shed
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record.

ORDER

The order of the Exam ner, dated at New York, New York, on 28

Novenber, 1952, is AFFI RVED.
Merlin O Neil
Vice Admral, United States Coast CGuard
Conmandant

Dat ed at Washington, D. C., this 28th day of April, 1953.

sxxx*x  END OF DECI SION NO. 645 ****x
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