Appeal No. 635 - JOHN M. PYRE v. US - 13 March, 1953.

In the Matter of License No. 59481 and Merchant Mariner's
Document No. Z-316104
| ssued to: JOHN M PYRE

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

635
JOHN M PYRE

Thi s appeal has been taken, in accordance with 46 United
States Code 239(g), fromthe order of an Exam ner of the United
St ates Coast Guard at Boston, Massachusetts, on 10 October, 1952.

The order suspended Appellant's License No. 59481 and Merchant
Mariner's Docunent No. Z-316104 for one nonth outright and for six
nont hs on ei ghteen nonths probation as a result of the Exam ner's
concl usion that Appellant was guilty of the charge of negligence
whi ch was based upon a specification alleging that while serving as
Master on board the Ameri can MW HAROLD REI NAUER under the authority
of the above |icense, he did:

“on or about 7 May, 1952, at Chel sea, Mass., before
wel di ng and/ or burning operations were done on the vessel
I n spaces adjacent to the boundaries of bul k cargo spaces
fail to cause an inspection to be nade to determne if
such wel di ng and/ or burning operations could be
undertaken with safety."

This wording parallels that which is contained in the Tank Vessels
Regul ations, 46 C.F. R 35.01-1(a).
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Appel | ant was represented by counsel at the hearing. After
prelimnary explanati ons by the Exam ner, Appellant was arraigned
and he entered a plea of "not guilty" to the charge and
specification. The Investigating Oficer nmade his opening
statenment and counsel for Appellant waived this right.

By stipulation between the parties, copies of the testinony of
four wtnesses, who had appeared before a Marine Board of
| nvestigation, were received in evidence together with two exhibits
whi ch were contained in the record of proceedi ngs of the sane board
of investigation. This Marine Board of Investigation had been
convened to investigate an expl osi on which occurred on board the
HAROLD REI NAUER on the sane date as Appellant's all eged negligence.
No additional evidence was offered by either party. The Exam ner
rendered his decision after hearing argunent and ruling on the
proposed findings and concl usi ons submtted by counsel for

Appel | ant.

In this appeal, it is contended that there was no viol ation of
the pertinent regulation (46 C F.R 35.01-1(a)) because the work
was being done in the third conpartnent fromthe nearest cargo
space and, therefore, it was not an area which was "adjacent" to
any "bul k cargo spaces." Appellant clains that this construction
Is confirmed in the opinions expressed on behal f of the Commandant
in the matter of the investigation of the casualty to the ship. It
Is also urged that the work was under the supervision of a shipyard
superi ntendent and the yard was perform ng the work as its own
activity.

APPEARANCES: Thonmas H. Wal sh, Esquire, of Boston, of Counsel.

FI NDI NGS OF FACT

On 7 May, 1952, Appellant was serving as Master on board the
Anmeri can MW HAROLD REI NAUER, a tanker of 818 gross tons, and acting
under the authority of his License No. 59481 while the ship was
noor ed al ongsi de her owner's dock at Chel sea, Massachusetts.

Before cutting and welding repairs on the port wng of the
bri dge were commenced on this date, the No. 4 cargo tank was
conpletely filled wth water and a hose was kept running on the
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main deck in the vicinity of No. 4 while the repair work was
perfornmed. The ship had four forward tanks and the No. 4 tank
extended a few feet forward of the superstructure on which the
bridge was the third deck above the main deck. No inspection was
made to ascertain whether the other tanks were gas-free al though
t he vessel had di scharged a bul k cargo of gasoline tw days
earlier.

Wel di ng and ot her burning operations on the port wing of the
bridge were stopped approximately fifteen m nutes before expl osions
occurred in the three tanks forward of the No. 4 tank. As a result
of these explosions, three nen were seriously injured and the
t anker sank al ongsi de the dock where she had been noored.

There is no record of any prior disciplinary action having
been taken agai nst Appell ant.

OPI NI ON

Since the evidence does not establish that there was any
causal connection between the burning operations on the vessel and
t he expl osions in her tanks, there can be no inplication that
Appel l ant was guilty of negligence as alleged sinply because the
expl osi ons occurred proximately, in tine, to the repair work. The
specification alleges, in effect, a violation of 46 C. F. R
35.01-1(a). Therefore, the determ nation depends upon whet her the
cutting and welding on the port wing of the bridge was done,
according to the words of the regulation, in a space "adjacent" to
“the boundaries of bul k cargo spaces."

In view of the fact that there were two vertical non-cargo
spaces between the port wing of the bridge and the boundary of the
No. 4 tank, it is ny opinion that this work was not perfornmed
"adj acent"” to any cargo tank. "Adjacent" is a relative term and
its nmeaning i s governed by the surroundi ng circunstances; but it is
a termwhich is often used synonynously wth "adjoining" and

"bordering." Long v. London and Lancashire Indemity Co. of
Anerica (C.C. A 6, 1941), 119 F.2d 628.

ORDER

file:////hgsms-lawdb/users/K nowl edgeM anagementD...ns/S%208& %20R%20305%20-%20678/635%20-%20PY RE.htm (3 of 4) [02/10/2011 2:21:04 PM]



Appeal No. 635 - JOHN M. PYRE v. US - 13 March, 1953.

The order of the Exam ner dated 10 October, 1952, at Boston,
Massachusetts, is SET ASI DE and REVERSED.

Merlin O Neill
Vice Admral, United States Coast CGuard
Conmmandant

Dat ed at Washington, D. C., this 13th day of March, 1953.
***x* END OF DECI SION NO 635 ****x*
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