Appea No. 607 - JOSEPH FELTON v. US - 9 September, 1952.

In the Matter of Merchant Mariner's Docunent No. Z-267080-D1
| ssued to: JOSEPH FELTON

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

607
JOSEPH FELTON

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

On 21 May, 1952, an Exam ner of the United States Coast CGuard
at New York Gty suspended Merchant Mariner's Docunent No.
Z-267080-D1 i ssued to Joseph Felton upon finding himaguilty of
m sconduct based upon two specifications alleging in substance that
whil e serving as Boatswain on board the American SS ANSON M LLS
under authority of the docunent above descri bed, on or about 3
August, 1951, while said vessel was at sea, he (1) wongfully
threatened bodily injury to a fell ow seaman, Rudol ph Pace; and (2)
failed to obey a | awful order of the vessel's Master to return a
certain rug to a fell ow seaman, Rudol ph Pace.

Appel | ant was represented by counsel of his own selection, and
entered a plea of "not guilty" to the charge and each
speci fication.

The I nvestigating Oficer and Appellant's counsel nade their
openi ng statenents and the Investigating Oficer introduced in
evi dence an exenplified copy of reports received by the State
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Departnent fromthe Anerican Legation at Tangier, inclosing

unsi gned statenents fromthe Master, personnel of the ANSON M LLS,
and ot her docunents relating to Appellant's discharge fromthe
vessel .

Appel |l ant then noved to dism ss the charge as a prim

faci e case had not been established. Upon denial of this
notion, Appellant testified in his own behal f.

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and Appellant's counsel and given both
parties an opportunity to submt proposed findings and concl usi ons,
t he Exam ner announced his findings and concluded that the charge
had been proved by proof of the specifications and entered the
order suspendi ng Appellant's Merchant Mriner's Docunent No.
Z-267080-D1 and all other licenses, certificates of service and
docunents held by this Appellant for a period of three nonths; but
t he suspensi on should not be nade effective provided no charge
under R S. 4450 is proved agai nst Appellant for acts commtted
within twelve nonths from21 May, 1952.

Fromthat order, this appeal has been taken, and it is urged:

1. The prosecution failed to establish the guilt of the
person charged; and

2. The evi dence upon which the Exam ner's deci sion was based
was i nadm ssi bl e.

APPEARANCES: Harold Guttnman, Esqg., of New York City, for
Appel | ant.

Based upon ny exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 3 August, 1951, Appellant was serving as Boatswain on board
the Anmerican SS ANSON M LLS and acting under authority of his
Merchant Mariner's Docunent No. Z-267080-D1, while said vessel was
at sea.
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Prior to said date Appell ant had negotiated with one Rudol ph
Pace, a bedroom steward, for the purchase of a rug. The agreenent
was t hat Appellant shoul d have possession of the rug - and nake
paynent at the next port at which American noney woul d be avail abl e
as an advance on wages. Later Pace undertook to repudi ate the
agreenent; and when Appel | ant announced, by the use of indelicate
but direct |anguage, that he insisted upon fullfillnment of the
agreenent, Pace reported the controversy to the Master.

The Master then ordered Appellant to return the rug to Pace;
Appel | ant refused; was placed in irons; and finally discharged from
the service of the vessel before the British Vice Consul at Ceuta,
Spani sh North Africa - fromwhence he was | ater repatriated on an
Aneri can vessel.

Appel I ant' s unbl em shed service at sea dates from about 1917.

OPI' NI ON

Exam nation of this record does not disclose to ny
satisfaction that, as a matter of law, there is sufficient evidence
to support the Exam ner's deci sion.

ORDER

The Order of the Exam ner dated New York, N.Y., on 21 My,
1952, is VACATED, SET ASI DE and REVERSED. The charge agai nst
Appel I ant i s DI SM SSED.

Merlin O Neill
Vice Admral, United States Coast CGuard
Conmandant

Dat ed at Washington, D. C., this 9th day of Septenber, 1952.
***x* END OF DECI SION NO. 607 ****x*
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