Appeal No. 606 - ALBERT ADELMAN v. US - 8 January, 1953.

In the Matter of Merchant Mariner's Docunent No. Z-179802-D1
| ssued to: ALBERT ADELMAN

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

606
ALBERT ADELMNMAN

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

On 22 May, 1952, an Exam ner of the United States Coast CGuard
at San Francisco, California, revoked Merchant Mariner's Docunent
No. 179802-Dl1 issued to Al bert Adel man upon finding himguilty of
physi cal i nconpetence based upon a specification alleging in
substance that while serving as bedroom steward on board the
American SS PRESI DENT W LSON under authority of the docunent above
descri bed, on or about 26 July, 1951, while said vessel was at sea,
he was physically inconpetent for the performance of his duties as
a nmerchant seaman by reason of drug addiction.

At the beginning of the hearing on 14 Septenber, 1951,
Appel | ant was given a full explanation of the nature of the
proceedi ngs, the rights to which he was entitled and the possible
results of the hearing. The hearing was then adjourned until 11
Cctober, 1951, in order to take depositions in Honolulu and to
await the return of a material w tness. Appellant repeatedly
rejected the Exam ner's offer to appoint counsel to represent
Appel | ant at the taking of the depositions in Honol ul u.
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On 11 Cctober, 1951, the depositions were not in the proper
formand they were returned to be taken again. The nedical doctor
on the PRESI DENT WLSON, Dr. WIlliamBarna, was called as a wtness
by the Investigating Oficer but upon objection by Appellant, the
Exam ner rul ed that whatever transpired between the doctor and
Appel | ant woul d be excluded as privil eged conmuni cati ons bet ween
physician and patient. Dr. Barna was permtted to testify
concerni ng a conversation between Appellant and two Custons
O ficers at Honolulu on 19 August, 1951. The doctor stated that
whil e he was present on this date, Appellant had admtted previous
use of narcotics but denied being a narcotics addict on 19 August,
1951. Dr. Barna expressed his opinion that the "use of narcotics
m ght |lead to addiction”; and that an addict woul d need narcotics
every day in order not to suffer although he mght still be able to
do his work without the use of narcotics.

The hearing was reconvened on 7 January, 1952, and the
| nvestigating Oficer offered in evidence the properly prepared
depositions of Custons Agent in Charge Francis X. Di Lucia and
Deputy Col |l ector of Custons Carl F. Eifler which had been taken at
Honol ul u on 18 and 23 COctober, 1951, respectively. Wen Appell ant
obj ected to the depositions being received in evidence, the
Exam ner continued the hearing in order to review the depositions
and to appoi nt counsel to represent Appell ant.

On 11 January, 1952, Appellant was represented by an attorney
who nmade nunerous objections to the two depositions which had been
offered in evidence. The Exam ner rejected certain portions of the
depositions which were objected to on the grounds of privil eged
communi cati ons and hearsay. The bal ance of the depositions were
received in evidence and they state that when Appel |l ant was
guestioned on 19 August, 1951, he admtted: that he was a
narcotics addict; that he had gone on this voyage to help cure
hi nsel f of the habit; and that he had been using heroin until his
supply was exhausted on 26 July, 1951.

The I nvestigating Oficer then rested his case and the
Exam ner deni ed counsel's notion to dismss on the ground that it
had not been established that on or about 26 July, 1951, Appellant
was physically inconpetent for the perfornmance of his duties as a
mer chant seaman by reason of drug addiction. The Exam ner held
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that narcotics addiction is inherently disqualifying as to the
performance of duties by a seaman wi thout a showi ng that he
actually failed to do his work, and, therefore, a prim facie case
had been nade out agai nst Appell ant.

On the next day of the hearing which was 19 March, 1952,
Appel l ant testified under oath in his own behalf. He stated that
Dr. Barna was present during approximtely five m nutes of
Appel lant's interrogation by Custonms Oficers DI Lucia and Eifler
whi ch took place on the PRESI DENT WLSON at about 1400 or 1430 on
19 August, 1951, and | asted about an hour and a half; that this had
been Appellant's first voyage since 1945 because of his five year
penitentiary sentence in 1946; that Appellant told the two Custons
O ficers that he had used narcotics prior to going to the
penitentiary in 1946 but not subsequent to that tinme; and that he
did not tell the Custons nen that he had "gone back on it again,"
used "narcotics * * * until 26 July 1951," or shipped on the
PRESI DENT WLSON to "get away conpletely fromthe use of narcotics”
(R 62).

On cross-exam nation based on the direct exam nation and
Wi t hout objection having been nmade on the ground of privil eged
comruni cations, Appellant testified that he had been given
hypoderm ¢ i njections on two successive days by Dr. Barna after
Appel I ant had gone to the doctor and told himthat Appellant
“couldn't sleep the previous night" to the first injection for sone
reason unknown to Appellant (R 65); that the doctor also had given
Appel lant penicillin tablets for his sore throat and cold (R 67);
and that "we all had innoculations for sonething" (R 67). Upon
gquestioning by the Investigating Oficer as the result of Appellant
havi ng been treated with injections after only one sl eepl ess night,
Appel | ant stated that he could not renenber in terns of hours,
days, or weeks, how |l ong he had been unable to sleep (R 69); and
that there had been "no exam nation" by the doctor on the ship
(R 70).

Appel lant replied to the Exam ner's questions by stating that
he had cured hinself of narcotics addiction w thout outside aid and
that he had submtted to an exam nation at a Marine Hospital on 10
Sept enber, 1951, for narcotics addiction at the suggestion of, and
pursuant to arrangenents nmade by, the Investigating Oficer. The
medi cal report resulting fromthis exam nation nerely states that
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t he concl usion of the exam ning physician, Dr. Robert B. Shel by,
USP.HS., was that Appellant "is fit for sea duty"; but the
report contains no facts upon which this concl usion was predicated.
The nedi cal report was offered in evidence by Appell ant and

recei ved by the Exam ner as part of the record. The date of the
exam nation was the sane as that on which the charge and
specification were served upon Appellant.

After a seanman with whom Appel | ant had shi pped subsequent to
the time of the offense alleged had testified as to Appellant's
good work on board ship and the fact that Dr. Barna had once given
the witness two hypoderm c injections for food poisoning, the
Exam ner stated that Appellant had waived his right to exclude the
testinony of Dr. Barna and the Investigating Oficer was given
perm ssion to recall the doctor.

On 8 April, 1952, Dr. Barna stated that he had treated
Appellant wth two injections of norphine and subsequent injections
of dol ophine in decreasing doses over a period of twelve days after
Appel | ant had asked the doctor for assistance in breaking away from
drugs. The doctor testified that Appellant's condition indicated
t hat he had not used narcotics for four to six days prior to the
commencenent of the treatnents; and that he considered Appellant to
be well on the way to breaking away fromthe habit because an
addi ct nmust be treated for a period of about four weeks to prevent
physi cal suffering during the crucial wthdrawal period when he is
just beginning to break away fromthe narcotics habit. The
Exam ner deni ed counsel's notion to strike this testinony by Dr.
Barna on the ground of privileged conmuni cati ons.

At the conclusion of the hearing on 22 May, 1952, having heard
t he argunent of Appellant's counsel and after the Investigating
O ficer had wai ved argunent, both parties were given an opportunity
to submt proposed findings and conclusions. The Exam ner then
announced his findings and concl uded that the charge had been
proved by proof of the specification. He entered the order
revoki ng Appel l ant's Merchant Mariner's Docunent No. Z-179802-D1
and all other licenses, certificates of service and docunents
I ssued to this Appellant by the United States Coast Guard or its
predecessor authority.

Fromthat order, this appeal has been taken, and it is urged
t hat:
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1. The part of the order which requires that Appellant's
mer chant mariner's docunent be deposited with the U S.
Coast Guard is not properly part of the Examner's
deci sion of 22 May, 1952, since this part of the order
was added at a |ater date when the decision was served
upon Appell ant's counsel.

2. Despite a stipulation that the decision would not becone
final until served upon counsel for Appellant, the Coast
Quard enforced the order by refusing to all ow Appell ant
to sign articles aboard the PRESI DENT W LSON bef ore
servi ce was nmade upon counsel .

3. The depositions should not have been admtted into
evi dence because the application to take these
depositions was made orally and never reduced to witing
as required by 46 C.F. R 137.09-52(b).

4. The Exam ner erred in not striking portions of DI Lucia's
deposition which should have been imted strictly to
what was said at the conference with Appellant. In view

of the Exam ner's statenment that it would have been
reversible error not to have appoi nted counsel for
Appellant at a later tine because of his inability to
understand the problens in the case, it was reversible
error not to have appoi nted counsel for Appellant at the
t aki ng of the depositions.

5. The Exam ner erred in ruling that Appellant had wai ved
the right to exclude the testinony of Dr. Barna
concerning certain privileged conmmuni cati ons between
Appel l ant and the doctor. The basis for this action by
t he Exam ner was the testinony of Appellant which appears
at page 57 of the record; but this testinony was too
vague to sufficiently identify the privileged
conmuni cati ons, which Appellant attenpted to exclude, as
havi ng occurred at the sane tine as when Dr. Barna was
consul ted by Appellant about his inability to sleep.
Therefore, it was inproper to have admtted the clai ned
privileged communi cations into evidence on the ground
t hat Appell ant had wai ved the privilege by testifying in

files////hgsms-l awdb/users/K nowl edgeM anagement.... %208 %20R%620305%620-9620678/606%20-%20A DEL MAN.htm (5 of 10) [02/10/2011 2:16:04 PM]



Appeal No. 606 - ALBERT ADELMAN v. US - 8 January, 1953.

part concerning the specific consultation in issue.

6. The evi dence does not support the charge. The Coast
GQuard's own testinony is contradictory. Dr. Barna
testified that Appellant was not an addict and that he
was physically conpetent; and Appel |l ant deni ed addiction
when interrogated by the two Custons Oficers. Nboreover,
the U S P.HS. reported after exam nation that Appell ant
was not an addict and he performed his duties
satisfactorily on the voyage in question as well as
subsequent voyages until 22 May, 1952.

APPEARANCES: Ernest Besig, Esquire, of San Francisco, California,
of Counsel.

Based upon ny exam nation of the Record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

Bet ween 14 July, 1951, and 24 August, 1951, incl usive,
Appel | ant was serving as bedroom steward on board the Anmerican SS
PRESI DENT W LSON and acting under authority of his Certificate of
Service No. E-385673 and Merchant Mariner's Docunent No.
Z-179802-D1 while the ship was on a foreign voyage out of San
Franci sco, California.

Appel | ant shi pped on this voyage primarily for the purpose of
trying to overcone his addiction to heroin which had begun
originally at sone tinme prior to his conviction in 1946 for a
narcotics offense. This was Appellant's first voyage since before
t he conviction because he had been sentenced to five years in the
penitentiary, had served three years and ei ght nonths of the
sentence, and was then required to report nonthly to a probation
officer for the balance of the five year period.

Appel | ant used heroin while on this voyage on the PRESI DENT
WLSON until his supply becane exhausted on or about 26 July, 1951.
As a result of this, Appellant consulted with the ship's doctor,
Dr. WIliam Barna, who gave Appell ant hypoderm c injections to
enable himto sleep. Dr. Barna did not exam ne Appellant.
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After the ship had returned to Honolulu fromthe Oient,
Appel | ant was interrogated by Custons Agent in Charge Francis X D
Luci a and Deputy Collector of Custons Carl F. Eifler on 19 August,
1951, about his use of narcotics. At first, Appellant denied that
he was a narcotics addict but during the course of the conference
he admtted to these two officers that he was an addict at the
present tinme; and Appellant also told themthat he had used heroin
whil e on board the PRESI DENT W LSON.

On 10 Septenber, 1951, Appellant submtted to an exam nation
for heroin addiction at the U S. Marine Hospital, San Francisco,
and obtai ned an indorsenent by the Senior Medical Oficer in Charge
of the U S.P.H S. Hospital, Dr. Robert B. Shel by, stating that
Appellant "is fit for sea duty."

OPI NI ON

Points 1 and 2 which are raised by Appellant in this appeal
are considered to be conpletely without nerit. The addition to the
order of the statenent that Appellant's docunent shoul d be
deposited with the Coast Guard did not change or add anything to
the original order since the docunent becane void when the order
was effective. Any issue with respect to Point 2 becanme nbot upon
service of the decision on counsel for Appellant.

As stated in Point 3, the regul ati on concerni ng depositions
was not strictly conplied with insofar as the record indicates that
the oral application to take depositions was not reduced to
witing. But since the requirenent to set forth the reasons for
t he depositions was orally conplied with and because Appel |l ant has
not shown any prejudicial error in the failure to follow the
regul ation, | do not consider this to be reversible error.

Concerning Point 4, the Exam ner did not admt in evidence any
portions of the two depositions which were material to the
specification except that which took place during the conference
bet ween Appell ant and the two deponents. As nentioned above,
Appel | ant repeatedly rejected the Examner's offer to appoint
counsel to represent Appellant at the taking of the depositions.
Appel lant's statenent that "I will see that | amrepresented at the
taking of the depositions” is in marked contrast to his later reply
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t hat he woul d appreci ate having counsel to represent himat the
hearing. In view of Appellant's attitude in the fornmer instance
and the fact that the Exam ner |ater excluded portions of the
depositions which were objected to by counsel who had then been
obtai ned to represent Appellant, he was not materially prejudiced
by the absence of counsel at an earlier date.

Appel | ant contends in Point 5 that the Exam ner inproperly
permtted Dr. Barna to testify concerning his treatnent of
Appellant as a result of the latter's request for assistance in
overcom ng his narcotics addiction. Since this testinony is not
consi dered to be necessary for the disposition to be made of this
case and because of the di sagreenent anong authorities on this
subj ect of the physician-patient privilege, Dr. Barna' s testinony
concerni ng Appellant's treatnent and communi cations pertaining to
narcotics was not considered in nmy above findings of fact.

Wthout relying upon Dr. Barna's testinony, | have arrived at
the finding that Appellant's treatnent by Dr. Barna resulted from
Appellant's earlier use of narcotics. This finding is partially
based upon the inference to be drawn, fromthe failure of Appellant
to obtain testinony fromDr. Barna about his treatnment of Appell ant
for his inability to sleep, that the latter treatnent resulted from
Appel l ant's use of narcotics. "The nonproduction of evidence that
woul d naturally have been produced by an honest and therefore
fearl ess claimant permts the inference that its tenor is

unfavorable to the party's cause." 2 Wgnore on Evi dence, sec.

285. This is the only |l ogical conclusion when consideration is
given to Appellant's testinony that he was treated wth hypodermc
I njections by the doctor; his admtted prior addiction; his

adm ssion to the Custons Oficers that he had run out of heroin
about 26 July 1951; and the well known fact that physical illness
results soon after a person stops using narcotics unless they use
additional narcotics or a suitable substitute such as dol ophi ne.

It 1s evident fromthe above, and Dr. Barna's general
testinony that after the physical illness resulting fromthe
wi t hdrawal from narcotics has passed there remains a nental craving
for drugs, that Appellant was a victimof narcotics addiction as
alleged. Dr. Barna did not testify that Appellant was not an
addi ct but that "I considered himat the beginning of the treatnent
wel | off on the road of breaking away" (R 88). The doctor answered
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I n the negative when Appellant asked if the doctor saw any sign

t hat Appel |l ant was i nconpetent and not on the job while he was
working. But Dr. Barna also testified that he had not exam ned
Appel l ant and that an addict m ght be able to do his work even

W t hout narcotics. As stated by the Exam ner, a narcotics addict
I s considered to be inconpetent for any work on board ship whet her
or not he actually fails to performhis duties properly. This is
because of the great potential danger which an addict presents to
the safety of life and property at sea since he mght at any tine
resort to the use of narcotics and cause severe damage due to his
unbal anced nental condition resulting fromthe use of such drugs.

Both of the Custons Oficers stated in their depositions that
Appel | ant had adm tted using narcotics recently or on board the
PRESI DENT W LSON. Appel | ant deni es havi ng made any such
adm ssions. Odinarily, the Examner is the best judge as to the
credibility of the witnesses and he rejected Appellant's denial.

Si nce the Exam ner was presented with a choi ce between accepting
the testinony of two Custons Oficers or that of an admtted forner
narcotics addict, it was perfectly logical for himto prefer the
testinony of the forner.

The nedical report fromthe U S.P.H S. Hospital at San
Francisco, California, is not sufficient to establish that
Appel | ant has been conpletely cured fromhis addiction to
narcotics; and only evidence of the latter type is an anple basis
for allowng a seaman to again sail on Anerican Merchant ships
after he has once been found guilty, under these proceedi ngs, of
addiction to narcotics. The nedical report contains the
concl usi ons or opinions of the exam ning physician but it does not
contain evidence or facts, upon which the concl usions are based,
whi ch are sufficient to overcone the evidence which |leads to the
contrary conclusion. It was because of such a nedical report as
this that | fornerly reversed and di sm ssed an order of revocation
for inconpetence in Appeal No. 558 when there was no evidence of
| nconpet ence other than the report of a Medical Board. The reverse
situation is present in this case wth respect to the proof of
| nconpet ence.

ORDER

The order of the Exam ner dated at San Francisco on 22 My,
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1952, is AFFI RVED.

Merlin O Neill
Vice Admral, United States Coast Guard
Conmmandant

Dat ed at Washington, D. C., this 8th day of January, 1953.
***x* END OF DECI SION NO. 606 *****
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