Appeal No. 605 - JUAN BORJA BARROS V. US - 3 September, 1952.

In the Matter of Merchant Mariner's Docunent No. Z-940959
| ssued to: JUAN BORJA BARROCS

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

605
JUAN BORJA BARROS

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

On 21 March, 1952, an Exami ner of the United States Coast Guard at
New York City revoked Merchant Mariner's Docunent No. Z-940959

| ssued to Juan Borja Barros upon finding himguilty of m sconduct
based upon one specification alleging in substance that while
serving as crew porter on board the Anerican SS AMERI CA under
authority of the docunent above descri bed, on or about 12 March,
1952, while said vessel was at sea, he wongfully assaulted Janes
M Trinble, a crew nenber, with a dangerous weapon, a knife,
inflicting injury.

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
t he possible results of the hearing. Although advised of his right
to be represented by an attorney of his own selection, Appellant
voluntarily elected to waive that right and act as his own counsel.
A plea of "not guilty" to the charge and specification was entered
for him

file:////hgsms-lawdb/users/K nowledgeM anagementD.../S%208& %20R%20305%20-%620678/605%20-%20BA RROS.htm (1 of 5) [02/10/2011 2:15:59 PM]



Appeal No. 605 - JUAN BORJA BARROS V. US - 3 September, 1952.

Ther eupon, the Investigating Oficer nmade his opening
statenent and introduced in evidence the testinony of the person

assaulted (Trinble); another person who was present; and excerpts
fromthe vessel's official |og.

Appel l ant testified in his own behal f.

At the conclusion of the hearing, having given both parties an
opportunity to submt proposed findings and concl usion, the
Exam ner announced his findings and concl uded that the charge had
been proved by proof of the specification and entered the order
revoki ng Merchant Mariner's Docunent No. Z-940959 and all ot her

| i censes, certificates of service, endorsements and docunents
I ssued to this Appellant.

Fromthat order, this appeal has been taken, and it is urged:

1. Appel l ant was in an extrene state of intoxication;
2. Appel l ant acted in self defense;
3. The specification is not supported by probative and

substanti al evi dence.

APPEARANCES: Leon Luria, MD., LL.M, of New York Cty, for
Appel | ant .

Based upon ny exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 12 March, 1952, Appellant was serving as crew porter on
board the Anmerican SS AMERI CA and acting under authority of his
Merchant Mariner's Docunment No. Z-940959 while that vessel was at
sea enroute from LeHavre, France to Cobh, Ireland.

Appel | ant was in an advanced state of intoxication because of
hi s i ndul gence during the day ashore, and after he returned to the
vessel, when about 11 P.M he undertook to retire in Crew Room C-62
whi ch he shared wwth Trinble, and two other nen - Val entine and
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Cast ai ng.

Trinble and Val entine had retired when Appellant entered the
room Appellant's bunk was i medi ately above Trinble's; and
Appel l ant started to enter Trinble's bunk, from which he was
pronptly evicted by Trinble.

At this point the sequence of events becones sonewhat
confused; but it does appear that Appellant next nmanaged to reach
hi s bunk, but alnost immediately fell to the deck for sone reason
whi ch is not explained. Appellant then again tried to get into
Trinble's bunk, and the latter then nore forcibly shoved Appell ant
who crossed the space between the bunks and fell against the bunk
occupi ed by Val enti ne.

Evidently feeling aggri eved because he had been "shoved" by
Trinble, Appellant then drew a small bl aded pocket knife and
attacked Trinble; cutting Trinble on the chest above the heart -
t he wound extending to the abdonen. As Trinble retreated and
attenpted to ward off bl ows, Appellant again cut him- this wound
extending fromthe cap of his left shoul der down the back and
across the ribs.

During the altercation, or as a result of his fall to the
deck, Appellant sustained a small |aceration above his |eft
eyebr ow.

The attack upon Trinble continued until he escaped and ot her
crew nenbers escorted Appellant fromthe scene. The ship's surgeon
took 51 or 52 stitches to bind Trinble' s wounds, and he was
thereafter unable to work for the remai nder of the voyage to New
Yor k.

No doubt exists that Appellant was intoxicated at the tine of
his attack upon Trinble; nor that Appellant was an agressor
t hr oughout the scene and confined his attack to Trinble al one.

Appel l ant has had a clear record with the Coast Guard since he
started sailing in 1946.

OPI NI ON
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It is considered that ny Findings dispose of the contentions

on appeal. There is certainly no elenent of self defense presented
by the testinony as mtigation of Appellant's conduct; and while he
still professes absolute ignorance of what transpired, | am not

| npressed thereby. The Exam ner saw and heard the w tnesses; and
Is the best qualified to evaluate their testinony.

| agree with the Examner's views respecting the |egal
guestion presented by Appellant's intoxication; except that
“m sconduct" does not necessarily require evidence of crim nal
intent to sustain a charge | odged under the | aw adm ni stered here
by the Coast CGuard.

CONCLUSI ON

Appel | ant' s nenorandum bri ef has been given very careful
consideration, but | find no sound reason has been advanced to
justify nmy interference with or nodification of the Examner's
or der.

ORDER

The Order of the Exam ner dated at New York, N Y., on 21
March, 1952, is AFFI RVED.

A. C. R chnond
Rear Admral, United States Coast Guard
Act i ng Conmmandant

Dated at Washington, D. C., this 3rd day of Septenber, 1952.
***x* END OF DECI SION NO 605 ****x*
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