Appeal No. 582 - MITCHELL ALLEN v. US - 3 September, 1952.

In the Matter of Merchant Mariner's Docunent No. Z-516632
| ssued to: M TCHELL ALLEN

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

582
M TCHELL ALLEN

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

On 25 Cctober, 1951, an Exam ner of the United States Coast
GQuard at New Ol eans, Louisiana, revoked Merchant Mariner's
Docunent No. Z-516632 issued to Mtchell Allen upon finding him
guilty of m sconduct based upon a specification alleging in
substance that while serving as nessnman on board the Anmerican SS
JUNI OR under authority of the docunent above described, on or about
13 February, 1948, while said vessel was in the port of New
Ol eans, Louisiana, he wongfully had in his possession 174
marij uana cigarettes and one ounce 196 grains of bul k marijuana.

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
the possible results of the hearing. Appellant was represented by
an attorney of his own selection and he entered a plea of "not
guilty" to the charge and specification proffered against him

Ther eupon, the Investigating Oficer nmade his opening
statenent and introduced in evidence the testinony of five United
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States Custons enpl oyees and that of Joseph Salibba, an enpl oyee of
the United Fruit Conpany. The parties stipulated, wthout
admtting the truth of the statenent, to include in the record a
sworn statenent nade by Appellant's roommte, J. W Stovall, before
two Custons Agents.

After the Investigating Oficer had rested his case, counsel
noved to dism ss the charge and specification on the ground that
due to the inability to produce the alleged marijuana and the
hiatus in the chain of evidence connecting Appellant with the
subst ance determ ned by analysis to be marijuana, there is a
failure of proof that the substance found in Appellant's possession
was marijuana. The Exam ner found that there was substanti al
evidence to prove the latter fact and he denied the notion.

| n defense, Appellant offered in evidence the testinony of two
character witnesses, two letters relative to his good character,
and his own sworn testinony.

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and Appellant's counsel and given both
parties an opportunity to submt proposed findings and concl usions,
t he Exam ner announced his findings and concl uded that the charge
had been proved by proof of the specification. He then entered the
order revoking Appellant's Merchant Mariner's Docunent No. Z-516632
and all other licenses, certificates of service and docunents
I ssued to this Appellant by the United States Coast Guard or its
predecessor authority.

Fromthat order, this appeal has been taken, and it is urged
t hat the conclusions of the Exam ner are contrary to the |aw and
evidence in the case; the Exam ner erroneously concluded that parts
of Appellant's testinony are irreconcil able, by accepting the
veracity of the stipulated testinony of Stovall and using his
testinony as a norm and the Exam ner found Appellant to be an
i ncredi ble witness on the basis of his oversight of a m nor arrest
i n 1946 despite testinony by credible wtnesses as to Appellant's
good reputation for truthful ness, honesty and | aw observance.

APPEARANCES: John D. Schilleci, Esquire, of New Ol eans,
Loui si ana, of Counsel .
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FI NDI NGS OF FACT

On 13 February, 1948, Appellant was serving as nessnman on
board the American SS JUNI OR and acting under authority of his
Merchant Mariner's Docunent No. Z-516632 while the ship was in the
port of New Ol eans, Loui siana.

At about 1840 on this date, Appellant departed fromthe vessel
to go ashore. Port Patrol Oficer Helffrich was stationed on the
wharf at Erato Street to search persons as they |left the ship.
Oficer Helffrich stopped Appellant as he wal ked off the gangpl ank
and searched him A package w apped i n newspaper pages and
containing cigarettes was found in Appellant's left suit coat
pocket. O ficer Helffrich suspected that the cigarettes contai ned
marij uana, so he took Appellant upstairs to the passengers' baggage
pl at form and searched himfurther in the presence of U S. Custons
| nspector LaCroix and Joseph Salibba, a United Fruit Conpany
enpl oyee.

Bef ore the second search was undertaken, M. Salibba saw
Appel | ant attenpting to take sonmething out of one of his overcoat
pockets and hide it under the bench on which he was sitting. M.
Salibba called this to the attention of Oficer Helffrich who was
tal king with I nspector LaCroi x.

A total of four simlarly wapped packages were found in
Appel lant's suit coat and overcoat pockets. Three of the packages

contai ned cigarettes which had the paper twisted at the ends. In
the fourth package, there were six cartouches containing quantities
of a | oose tobacco-|ike greeni sh substance. Inspector LaCroix

br oke open one of the cigarettes and confirmed O ficer Helffrich's
| npression that it contai ned nmarijuana.

Appel | ant was then taken to the Customhouse office and U S.
Cust ons Agents McLendon and Wiitney were called in to prepare a
report of the case. Wile at the office, Oficer Helffrich counted
174 cigarettes in the three packages and he turned over all four
packages to Agent MLendon when he arrived at about 2130. Both of
t he agents thought that the substance contained in the cigarettes
and in bulk formwas nmarijuana. The packages were opened and laid
on a table in the office. Appellant identified the packages as the
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sane ones whi ch had been found on his person but he stated that
anot her messman naned Stovall had asked Appellant to take the
packages ashore and he had not known what was in the packages. A
statenent was taken from Stovall and he deni ed having given
Appel | ant any packages to take ashore for him

Appel | ant was i nprisoned overni ght and the next day, Saturday
February 14th, a conpl aint agai nst Appellant was filed with the
United States Comm ssioner. It does not appear that Appellant was
ever arraigned on this charge or that any action was taken agai nst
himby the U S. Attorney. The reason for this does not appear in
t he record.

Agent McLendon | ocked the packages in a safe and personally
turned themover to U S. Custons Chem st Peterson on the norning
of 16 February, 1948, which was a Monday. The seizure given to
Chem st Peterson consisted of 174 cigarettes and six cartouches of
a bul k substance. The analysis by Chem st Peterson disclosed that
there was nmarijuana in the cigarettes and also in the six
cartouches. After the nature of the substance was established by
m croscopi ¢ exam nation and two types of chem cal tests, Chem st
Pet erson prepared a Laboratory Report before sending the marijuana
to the Collector of Custons for disposition. Agent MLendon
received a copy of this report which identified the anal yzed
marijuana as that which had been seized from Appel | ant.

Appellant is forty-four years of age and is married. There is
no prior record of disciplinary action having been taken agai nst
hi m during approxi mately seven years at sea.

OPI NI ON

Appel l ant contends that it was not established by the evidence
t hat the substance anal yzed by Chem st Peterson was the sane as
t hat which was found in Appellant's possession and, therefore, the
necessary alternative was to produce the evidence at the hearing in
order to prove that the all eged substance was marijuana.

| do not agree with this proposition since it was definitely
proven that the substance found in Appellant's coat pockets was
marijuana. As stated by the Exam ner, there was presented by the
| nvestigating Oficer an unbroken chain of evidence tracing the
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substance fromthe tine it was seized until it was analyzed. In
addition, four U S. Custons enpl oyees, who were experienced in
narcotics traffic and famliar with the general characteristics of
marijuana, testified that the substance was nmarijuana. This

i dentification was made by O ficer Helffrich and I nspector LaCroix
at the tinme of the seizure; and by the two Custons Agents at a tine
when Appellant admtted that the packages in the Custonmhouse were

t he sane packages he had had in his possession. The fact that the
sei zed and the anal yzed substances were identical is further
established by the testinony of Oficer Helffrich that he counted
174 cigarettes; the testinony of Agent MLendon that one of the
packages contai ned six or eight cartouches; and the testinony of
Chem st Peterson that the sanple given to himand identified as the
sei zure from Appel l ant consisted of 174 cigarettes and six
cartouches. Due to these facts, it cannot be disputed that there
was nuch nore than the required degree of substantial evidence to
prove that the substance on Appellant's person was nmarijuana as
alleged in the specification. |In the presence of this proof, |
find no nerit in Appellant's demand for the production of the
evidence in this adm nistrative proceedi ng.

Next, Appellant states that the Exam ner erroneously rejected
Appellant's testinony in favor of the stipulated testinony of
Stovall despite testinony by credible witnesses as to Appellant's
good reputation for truthful ness and honesty.

Appel l ant attenpted to overcone the prim facie case by

denyi ng that he had any know edge that the packages contai ned
marijuana. He testified that the marijuana was in packages which
Stoval | had asked Appellant to take ashore when Stovall was packing
and said he did not have enough roomto pack the packages which he
gave to Appellant to carry; and that Appellant thought the packages
cont ai ned sport socks and souvenirs which Stovall had purchased in
Seattl e because the packages were wapped in the sane paper (that

"l ooked |i ke newspaper") in which the purchases had been w apped.

The Exam ner gave several plausible reasons for not accepting
Appel lant's testinony as credi ble evidence. Consequently, the
Exam ner stated that the testinony of Appellant was not sufficient
to rebut the prima facie case. Hi s decision was based not so nuch
upon Stovall's denial of having given the packages to Appellant, as
upon the self-contradictions within Appellant's testinony and the
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conflicts between the latter testinony and that of the

| nvestigating Oficer's witnesses. The nost significant of these
points seens to be the weakness of Appellant's testinony wherein he
stated that he thought the packages contai ned souvenirs (purchased
at | east several days earlier) since they were wapped in the sane
paper, and then later testifying that he could not identify the
packages at the Customhouse since they had been taken away from him
and he had not seen them for about three hours. This would

I ndi cate a very convenient or flexible nenory except that the

| atter statenent was not in agreenment with Appellant's

i dentification of the packages which occurred at the tinme he was
taken to the Customhouse. It also seens peculiar that souvenirs
woul d be wrapped i n newspapers at the place where they were
purchased in Seattle. Besides the factors nentioned by the

Exam ner, Appellant's testinony differed in several respects from
his sworn statenent which was taken at the Custonhouse on 13
February, 1948. Evidence of a reputation for honesty and

t rut hf ul ness cannot reconcile these differences.

The hearing Exam ner who saw the wi tnesses has consi derabl e
authority in estimating their credibility; and the Exam ner's
findings of fact, based on his disbelief of Appellant's testinony,
may not be di sregarded upon appeal unless it is revealed in the

record that the Exam ner used irrational tests of credibility. In
view of the many and perfectly |ogical grounds upon which the
Exam ner rejected Appellant's testinony, | see no nerit in the

contention that Appellant's testinony successfully established his
| ack of know edge that the substance in his possession was
mari j uana.

The failure to take crimnal action agai nst Appellant does not
deserve serious consideration since no evidence has been presented
to show what disposition of the case was nmade by the U S
Attorney's office. Even a dismssal on the nerits would not be
conclusive in this adm nistrative proceeding which requires
subst anti al evidence of proof rather than proof beyond a reasonabl e
doubt as in crimnal prosecutions.

CONCLUSI ON

Appel l ant's testinony having been rejected, the prima facie
case prevails. Despite Appellant's prior clear record, the order
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wi || be sustained in accordance with the Coast Guard policy of
revocation for all narcotics offenses which have been proven by
subst anti al evi dence.

ORDER
The order of the Exam ner dated 25 Cctober, 1951, is AFFI RVED.

A. C. R chnond
Rear Admral, United States Coast CGuard
Act i ng Comrandant

Dated at Washington, D. C., this 3rd day of Septenber, 1952.

***xx* END OF DECI SION NO. 582 ****x
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