Appeal No. 579 - MAURICE C. NELSON v. US - 31 July, 1952.

In the Matter of License No. A-29241
| ssued to: MAURI CE C. NELSON

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

579
MAURI CE C. NELSON

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

On 30 July, 1951, an Exam ner of the United States Coast CGuard
at New York Gty suspended License No. A-29241 issued to Maurice C
Nel son upon finding himaguilty of negligence based upon a
specification alleging in substance that while serving as operator
on board the Anerican Mdtorboat 10 F 469 (M SS I NDIAN PO NT I11)
under authority of the docunent above descri bed, on or about 10
June, 1951, while said notorboat was in the vicinity of Indian
Poi nt Par k, Buchanan, New York, and having on board ei ght
passengers, he approached the old Day Line Pier "at a speed of
about twenty-seven mles per hour, on an unsafe course, resulting
in the Motorboat colliding with the pier and injuries being
sust ai ned by the passengers on board."

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
the possible results of the hearing. Appellant was represented by
an attorney of his own selection and he entered a plea of "not
guilty" to the charge and specification proffered against him
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Ther eupon, the Investigating Oficer nmade his opening
statenent and introduced in evidence the testinony of three
W t nesses, two of whom were passengers aboard Appellant's boat.

Counsel for Appellant then noved to dism ss the charge and
specification on the ground that the evidence did not sustain the
specification. After argunent by both parties, the Exam ner found
that a prinma facie case had been established and he denied the
not i on.

I n defense, Appellant offered in evidence the testinony of six
Wi tnesses in addition to his own testinony which was taken under
oat h.

During the course of the hearing, several docunentary exhibits
were introduced and certain stipulations were entered into by the
opposing parties. It was stipulated that the Day Line pier was 109
feet long, the Nelson pier was 46 feet |ong, the distance between
the two piers was 149 feet, and that the boat struck about eight
feet fromthe outer end of the Day Line pier injuring all of the
passengers.

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and Appellant's counsel and given both
parties an opportunity to submt proposed findings and concl usi ons,
t he Exam ner announced his findings and concluded that the charge
had been proved by proof of the specification. He then entered the
order suspendi ng Appellant's License No. A-29241, and all other
| i censes, certificates of service and docunents issued to this
Appel l ant by the United States Coast CGuard or its predecessor
authority, for a period of six nonths on twelve nonths probation.

Fromthat order, this appeal has been taken, and it is urged
I n seventeen exceptions to the Exam ner's decision that the facts
devel oped at the hearing do not support the charge and
specification or the findings and conclusion of the Exam ner; that
t he decision of the Examner is contrary to the law, that the
testinony of the Investigating Oficer's witnesses is incredible;
and that sone of the statenents made by the Examner in his
decision are grossly in error. In the supporting brief, Appellant
contends that the occurrence of an accident does not prove
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negl i gence and the evidence | eaves no question but that the

proxi mate cause of the accident was an unforeseeabl e di sturbance in
the water rather than the speed and course of the speedboat (Point
|); and that the preponderance of credible evidence does not

support the findings of the Exam ner since the testinony of all the
| nvestigating Oficer's witnesses was colored by their desire to
aid their personal injury actions agai nst Appellant by proving that
he was negligent and the testinony of the latter w tnesses was

| ncoherent and contradi ctory as opposed to the clear and concise
testinony of Appellant and his disinterested wtnesses.

APPEARANCES: Messrs. Bigham Englar, Jones and Houston, of New
York City, by John L. Quinlan and John J. Martin,
Esquires, of Counsel.

Based upon ny exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

At approximately 1630 on 10 June, 1951, Appellant was serving
as operator on board the Anerican Mdtorboat 10 F 469 (M SS | NDI AN
PONT I11) and acting under authority of his License No. A-29241
whi |l e said Mdtorboat was carrying ei ght passengers for hire on the
Hudson River in the vicinity of Indian Point Park, Buchanan, New
York. Appellant and his brother held the concession for pleasure
boat rides adjacent to the anusenent park at Indian Point and the
passengers with Appellant were participating in such a ride when
t he accident in question occurred.

In the area involved in this case, the Hudson R ver extends
generally in a northerly and southerly direction. On the east
shore of the river, the Nelson brothers maintained a small pier or
fl oat which extended out forty-six feet fromthe concrete bul khead
whi ch was built up along the shoreline. One hundred and forty-nine
feet upstreamand to the north of the Nelson pier was the Hudson
Ri ver Day Line pier which extended out into the river for a
di stance of one hundred and nine feet. There were ships in a
reserve fleet anchorage area which was on the opposite side of the
river fromthe above two piers.

Nearing the conpletion of this particular trip, Appellant
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navigated MSS INDIAN PONT |1l towards the east shore on a w de
circular course so that she was headed upstream and on a course
substantially parallel to the shoreline when she passed within
about twenty feet of the Nelson pier at a speed of approximtely
twenty-seven mles per hour. Wen just past the snmall pier,
Appel | ant put the rudder left in order to carry out the nmaneuver
necessary to avoid the longer Day Line pier. The boat commenced a
gradual sw ng away fromthe shoreline but when she was about fifty
to seventy-five feet beyond the small pier, her bow was caught in
swells two feet high which were caused by the convergi ng wash of
two or nore vessels in the vicinity. Despite hard |eft rudder, the
swells prevented the boat fromturning to port as her bow was
forced to starboard and she was strai ghtened out to such an extent

t hat her starboard bow crashed against the pilings |ocated eight
feet fromthe outer end of the Day Line pier about two or two and

a half seconds after the swells had begun to affect the course of
the notorboat. All of the passengers were injured and consi derabl e
danmage was done to the notorboat.

Appel | ant was aware of other traffic on the river and he
observed that the otherw se snooth water was rough between the two
piers due to the wash fromthese other vessels but he did not at
any time attenpt to reduce the speed of his boat or set a course to
allow for a wder clearance than usual. Appellant had carried
passengers over substantially the sane course on approxi mately
30,000 trips during the past twenty years w thout having an
acci dent.

OPI NI ON

Since one of the two major points raised in this appeal is
that the credible evidence is not sufficient upon which to find
t hat Appel |l ant was negligent as charged in the specification, ny
findings of fact are based upon an unusually careful review of the
record.

It is contended that the testinony of Investigating Oficer's
W t nesses should be given little wei ght because they were
I nterested parties and al so because their testinony was i ncoherent
and contradictory as to the course and speed of the notorboat as
wel | as because they testified that they had seen no other boats on
the river. The significance of the latter point in itself is not
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| nportant since the Exam ner found that there were other boats in
the vicinity. The Exam ner al so adopted the testinony of Appell ant
as to the speed of his boat rather than finding in accordance with
the apparently excessive estinmates of the Investigating Oficer's
W t nesses who admttedly had never before attenpted to judge the
speed of a boat. Concerning the course of the notorboat, there was
sone variation in the estimates given by the |Investigating
Oficer's witnesses but there were no great discrepancies. Their
testinmony on this point was substantially the sane as that of the
ot her witnesses. Mist of the witnesses gave poor estimates as to
certain distances but this was cleared up by stipul ati ons based on
actual neasurenents upon which the Exam ner based his findings.

Si nce no other specific instances have been nentioned in which it
Is clainmed that the testinony of the witnesses of the Investigating
O ficer was i ncoherent and contradictory and in the absence of
clear error, it is not necessary to coment further upon this

bl anket exception to their testinony.

Where there were discrepancies between the testinony of the
| nvestigating Oficer's witnesses and those appearing in
Appel l ant' s behal f, the Exam ner generally found in accordance wth
the testinony of the latter group of witnesses with one exception.
And in order to present the case in the nost favorable light to
Appellant's interest, | have found (in agreenent with the testinony
of the Appellant) that the gradual left turn was begun as soon as
t he boat had passed the Nel son pier rather than that it was not
comrenced until the notorboat was approxi mately hal fway distant
between the two piers (as was found by the Exam ner). There is no
ot her basic difference between ny findings of fact and those of the
Exam ner; and these findings are based upon substantial evidence in
accordance wth the above conments.

Appel lant's other major contention is that this was an

| nevitabl e acci dent caused by an "act of God." Appellant seens to
present a sonewhat paradoxical argunent. He enphatically states
and reiterates that he has nmade 30,000 trips over this identical
course wthout a single accident "in all kinds of weather and under
all types of sea conditions" but that neither Appellant nor his
brot her "had ever experienced a simlar water disturbance" such as
t he "unusual , unantici pated and unforeseeabl e water di sturbance
whi ch Maurice Nel son encountered on June 10th * * * " |t iIs urged
that the proxi mate cause of the accident was Appellant's inability
to turn his boat due to this unpredictable water condition which
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was beyond his control and that, therefore, the situation cones
within the aw of the cases which state that there is no negligence
when a casualty occurs as the result of an unusually | arge wave

whi ch coul d not reasonably have been anticipated. But in the
present case, it appears unlikely that Appellant could have run
over the sane course many tines under exactly the sane conditions
wi t hout having the sane thing happen as occurred in this case, as
well as it is difficult to say that Appellant was not negligent on
this occasion rather than that he was |lucky it had not happened
before this tine. He knew that there were other boats in the
vicinity and that their wash was causi ng heavy swells to run
between the piers. Since he saw this water action but continued to
run his boat into it because he did not anticipate the effect it
woul d have, this situation does not fall within the category of
cases where a sudden, unanticipated "act of God" caused the damage.

The follow ng statenent was nmade in the case of The Mendoci no
(D.C., E.DLa., 1929), 34 F.2d 783:

“Nor can the defense [of inevitable accident] be
mai ntai ned if she voluntarily put herself in a situation where
she receives the effect of natural forces, the result of which
shoul d have been foreseen and m ght reasonably have been
anticipated.”

Even assum ng that the disturbance in the water could only be
bl amed on God (al though the swells were brought about by passing
vessel s) and regardl ess of what was the proxi mate cause of the
accident, Appellant's intervening act of entering the rough water
contributed to the ultimte result. A person is not relieved of
liability for a casualty directly attributable to an "act of God"
whi ch coul d have been avoi ded.

It 1s conceded that the test of negligence is not the result
whi ch occurred, but whether Appellant possessed and exercised a

reasonabl e degree of skill and judgnment under the circunstances.
It 1s not questioned that Appellant possessed and exercised a
reasonabl e degree of skill or that he possessed a reasonabl e degree

of judgnent. But a higher duty of care than is usually required was
| nposed upon Appellant in operating his boat with passengers for
hire aboard. Black v. (The Nereid (D.C. N J., 1941), 40 Fed.

Supp. 736. Under these circunstances, | do not think that he
exerci sed the reasonabl e judgnent required of an ordinarily prudent
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man of this calling when Appellant continued into the swells at the
rate of slightly less than forty feet per second, especially since
a large pier was 149 feet dead ahead and protruding into the water
about forty feet beyond Appellant's projected course line at the
time his boat passed the small pier. The tine and area for
maneuvering was greatly restricted. Appellant's past performance
Is not the criterion by which to judge what the average prudent man
woul d do under simlar circunstances. For these reasons, it is ny
opi nion that Appellant's contributory action was negligence. The
negl i gence is not based upon any unpreparedness when sudden swells
approached the boat but the deliberate act of Appellant in heading
into the rough water when he had the choice of taking a perfectly
safe course.

Appel l ant' s boat sheered into a stationary object. Wen a
novi ng vessel runs into a lawfully noored or anchored vessel, the
presunptions are all against the noving vessel and she is presuned

at fault unless she exonerates herself. The Mendoci no, supra.

CONCLUSI ON

Since the prinma facie case nade out agai nst Appell ant was not
overcone by the evidence of his prior experience in the vicinity of
the accident or by other matters in defense, the order of the
Exam ner will be sustai ned.

ORDER

The Order of the Exam ner dated 30 July, 1951, should be, and
it is, AFFIRMED.

Merlin O Neil
Vice Admral, United States Coast Guard
Conmandant

Dat ed at Washington, D. C, this 31st day of July, 1952.

s*xx* END OF DECI SION NO. 579 ***xx
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