Appeal No. 574 - WILLIAM SAMUEL WRIGHT v. US- 7 July, 1952.

In the Matter of Merchant Mariner's Docunent No. Z-169842
| ssued to: WLLI AM SAMUEL WRI GHT

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

574
W LLI AM SAMJEL WRI GHT

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

On 15 June, 1951, an Exam ner of the United States Coast Guard
at Norfolk, Virginia, entered an order revoking Appellant's
Merchant Mariner's Docunent No. Z-169842 upon finding himaguilty of
m sconduct. The charge was supported by a specification alleging
I n substance that while serving as ordinary seaman on board the
American SS HAM LTON VI CTORY, under authority of the docunent above
descri bed, on or about 1 April, 1951, while said vessel was in the
port of Hanpton Roads, Virginia, he wongfully had a quantity of
marijuana in his possession. An appeal was taken fromthis order
and on 8 Novenber, 1951, | remanded the case for further
pr oceedi ngs.

On 15 and 18 February, 1952, pursuant to ny order of 8
Novenber, 1951, Appell ant appeared before a different Exam ner of
the United States Coast CGuard at Norfolk, Virginia, to answer the
above charge and specification.

At each hearing, Appellant was given a full explanation of the
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nature of the proceedings, the rights to which he was entitled and
the possible results of the hearing. Although advised of his right
to be represented by an attorney of his own selection, Appellant
voluntarily elected to waive that right and act as his own counsel.
He entered a plea of "not guilty" to the charge and specification
proffered against him

Ther eupon, the Investigating Oficer nade his opening
statenment and introduced in evidence the testinony of U S. Custons
Agent Wallace J. Osner, U S. Custons Port Patrol Oficer Francis
L. Thomason, and U. S. Custons Cerk Herbert E. Bing.

I n defense, Appellant testified under oath in his own behalf.
It was stipulated by the parties that the testinony of Vernon L.
G ddi ngs woul d be substantially the sanme as the testinony which he
had given in the previous hearing.

At the conclusion of the hearing, having given both parties an
opportunity to submt proposed findings and concl usions, the
Exam ner announced his findings and concl uded that the charge had
been proved by proof of the specification. He then entered the
order revoking Appellant's Merchant Mariner's Docunent No. Z-169842
and all other licenses, certificates of service and docunents
I ssued to this Appellant by the United States Coast Guard or its
predecessor authority.

Fromthat order, this appeal has been taken, and it is urged

t hat :

A The findings of fact and concl usions of the Exam ner are
not in accord with the opinion on the prior appeal of
t his case.

B. No consideration was given to Appellant's acquittal in

t he Federal court based upon an identical charge and the
sane evi dence.

C. Appel l ant' s testinony should be given serious
consideration since it is corroborated by the testinony
of @G ddi ngs.

D. Assum ng the correctness of the Exam ner's findings of
fact, the evidence is not sufficient for an adverse
deci si on.

E. On 10 January, 1952, the Exam ner advi sed Appel | ant that
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he was guilty in the opinion of the Exam ner.

F. The entire decision was contrary to the | aw and evi dence
and shoul d be set aside in accordance with Appellant's
dism ssal in the Federal court.

Based upon my exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 1 April, 1951, Appellant was serving as ordi nary seaman on
board the Anmerican SS HAM LTON VI CTORY and acting under authority
of his Merchant Mariner's Docunent No. Z-169842 while the ship was
at Hanpton Roads, Virginia, after conpletion of a foreign voyage.

On this date, a searching party boarded the HAM LTON VI CTCRY.
This party included U S. Custons Agent Wallace J. Gsner and U. S
Custons Port Patrol O ficer Francis L. Thomason. These two nen
went to Appellant's quarters and sent for him \Wen Appel | ant
arrived, Agent Osnmer commenced searching himand found five
cel | ophane packages of marijuana in the right side pocket of the
tan | eat her jacket which Appellant was wearing. These packages
wer e each about five inches long, two inches wi de, and one-half
inch thick. Al five packages were seal ed and four of them
I ncluded a white slip of paper containing figures indicating the
price or weight of the contents.

Gsner ordered Appellant to take off the jacket and O ficer
Thomason conti nued the search of Appellant's person. In his right
trouser pocket, Thomason |ocated a small size wood and cardboard
mat ch box whi ch contained a key and a white slip of paper simlar
to the other four slips of paper. Each of these pieces of paper
was approximately the size of a postage stanp.

When asked about the five packages, Appellant stated that he
had found them on deck. A thorough search of Appellant's person,
Clothes and quarters failed to disclose any additional evidence of
marijuana. These five packages were turned over to Custons Cerk
Bing. He took a sanple fromeach package for anal ysis purposes.
This conposite sanple anobunted to 14.7 grains; and the total weight
of the five packages was four ounces, 110 grains. Analysis of the
sanple at the U S. Custons Laboratory in Baltinore, Mryland,
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di scl osed that the substance was narij uana.

OPI NI ON

| do not think there is persuasive nerit in any of the several
contentions set forth by Appellant.

Appel l ant's testinony was that he had found the five packages
when he and G ddings were cleaning up in the nunber five hold of
the ship and G ddi ngs had told Appellant to pick up a piece of a
broken shovel. Appellant clains that these packages of marijuana
were in a brown paper bag under the shovel. This is said to have
occurred about an hour before the packages were found on Appellant.
He stated that he did not turn themover to the Master because he
was ashore; and since there was friction between the Master and the
Chief Mate, Appellant did not tell the |atter about the discovery
even though G ddi ngs had told Appellant that the packages m ght
contai n dope.

G ddi ngs testinony corroborates that of Appellant only to the
extent that G ddings told Appellant to pick up the piece of broken
shovel, G ddings started up the | adder, turned around when
Appel | ant cal |l ed, and saw t he packages in Appellant's hand. These
are stated by Appellant to be the sane packages which were
di scovered in his jacket pocket by Agent Gsner. Even if they were
t he sane packages, there is not any testinony by G ddings that he
saw Appel | ant take the packages out of the paper bag or that
G ddi ngs saw Appel |l ant pick up the paper bag. Therefore, although
G ddi ngs' testinony corroborates the testinony of Appellant about
being in the hold cleaning up, it does not corroborate Appellant's
story that he found the marijuana in the paper bag under the
shovel .

On the other hand, we have the testinony of two Custons nen
which is substantially the same concerning inportant factors in the
search of Appellant; and the testinony of both of these nmen is in
direct conflict with the testinony of Appellant wth respect to
t hese factors. Agent Osner and Port Patrol O ficer Thomason
testified, as appears in ny findings of fact, that: both Gsner and
Thomason participated in the search of Appellant's person
(Appel lant stated that OGsner was the only person who searched him;
all five packages were sealed - and a third wtness, Bing, supports
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this view (Appellant clains he tore the end off of one of the
packages when he found themin the hold); a match box was found in
Appel | ant' s pocket by Thomason and the box contained a fifth white
slip of paper (Appellant testified that no match box was found in
his pocket and no white slip of paper was | ocated on his person).

On the basis of such strong evidence agai nst Appellant, | feel
bound to accept the evaluation of the credibility of the w tnesses,
whi ch was made by the Exam ner, despite Appellant's contention that
he was acquitted in the Federal court. To accept Appellant's
uncorroborated story, as to where he obtained the marijuana
packages, would be indirectly rejecting the nutually corroborating
testinony of OGsnmer and Thomason concerni ng the above nenti oned
factors since it is not plausible that Appellant's expl anation
coul d be accepted as credi ble evidence after rejecting his directly
conflicting testinmony concerning the above factors. Nor would
there then be any way to account for the presence of the fifth
white slip of paper in Appellant's trousers.

It has been noted above that, contrary to Appellant's
contention, this second hearing was conducted by a different
Exam ner than the one who presided at the first hearing of this
case. In this connection, Appellant clains that the present
Exam ner advi sed Appel |l ant before the hearing that, in the opinion
of the Exam ner, Appellant was guilty and that Appellant should not
have to overcone the Examiner's prejudice. Routinely, | would be
precl uded from consi dering anything not contained in the record in
arriving at ny decision; but since Appellant has raised this issue
whi ch goes to the essence of fairness, | further note that Exam ner
Cuff in a letter dated 27 March, 1952, enphatically denies that he
expressed any such opinion to Appellant. The Exam ner states in
this letter that before the hearing Appellant asked himif he had
any private opinion in the case and the Exam ner answered that he
did not. In the absence of any proof of personal bias or prejudice
on the part of the Examner and in view of Appellant's at | east
partially inaccurate basis for claimng that such prejudice
existed, | do not think this contention nerits further
consi derati on.

ORDER

The Order of the Exam ner dated 15 June, 1951, should be, and
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it is, AFFIRVED.

A. C. R chnond
Rear Admral, United States Coast CGuard
Acti ng Comrandant

Dat ed at Washington, D. C., this 7th day of July, 1952.
***x%x  END OF DECI SION NO 574 ****x*
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