Appeal No. 568 - OLAF V. MAGHINANG v. US - 2 July, 1952.

In the Matter of Merchant Mariner's Docunent No. Z-393237
| ssued to: OLAF V. MAGH NANG

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

568
CLAF V. MAGH NANG

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

On 4 April, 1952, an Exam ner of the United States Coast Cuard
at Phi | adel phi a, Pennsylvania, revoked Merchant Mariner's Docunent
No. Z-393237 issued to A af V. Maghi nang upon finding himaguilty of
m sconduct based upon a specification alleging in substance that
whil e serving as w per on board the Anmerican SS WAGON BOX under
authority of the docunent above descri bed, on or about 5 February,
1952, while said vessel was at Marcus Hook, Pennsylvani a, he
wrongfully had in his possession certain narcotics; to wt,
mar i j uana.

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
the possible results of the hearing. Appellant was represented by
counsel of his own selection during the taking of testinony. He
entered a plea of "not guilty" to the charge and specification
prof fered agai nst him

Ther eupon, the Investigating Oficer nmade his opening
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statenent and introduced in evidence the testinony of two U S
Custons Port Patrol O ficers who were present when the marijuana in
guestion was found. It was stipulated that Appellant had been a
menber of the crew on the WAGON BOX at the tine alleged and that

t he substance was marij uana.

Appel l ant testified under oath in his own behalf. Appell ant
stated that he could not, in any manner, account for the marijuana
whi ch was found in one of his bedroom sli ppers.

At the conclusion of the hearing, having heard the argunent of
the I nvestigating Oficer and having given both parties an
opportunity to submt proposed findings and concl usions, the
Exam ner announced his findings and concl uded that the charge had
been proved by proof of the specification and entered the order
revoki ng Appellant's Merchant Mriner's Docunment No. Z-393237 and
all other licenses, certificates of service and docunents issued to
this Appellant by the United States Coast Guard or its predecessor
aut hority.

Fromthat order, this appeal has been taken, and it is urged
t hat the evidence does not prove the marijuana was in Appellant's
possessi on since he had been ashore for twenty hours and ot her
persons had free access to his quarters; that the seizure occurred
whi | e Appel | ant was ashore and he admtted ownership of the slipper
but deni ed havi ng any knowl edge of the nmarijuana when confronted by
the Custons agents; that Appellant was tried for the sane offense
before the Del aware County Court at Media, Pennsylvania, on 17
March, 1952, and acquitted by the jury on the basis of the sane
testinony given by the sane witnesses as were produced at the
hearing; that Appellant is not a user of marijuana and he has no
knowl edge as to how the nmarijuana happened to be in his slipper;
and that Appellant has no record of prior disciplinary action
during his six years at sea on Anerican Merchant Marine vessels.

APPEARANCES: Coleman J. Curran, Port Patrol man of the NMJ, of
counsel .

Based upon nmy exam nation of the record submtted, | hereby
make the foll ow ng
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FI NDI NGS OF FACT

On 6 February, 1952, Appellant was serving as w per on board
the Anmerican SS WAGON BOX and acting under authority of his
Merchant Mariner's Docunent No. Z-393237 while U S. Custons
authorities were conducting a routine search of the ship at Marcus
Hook, Pennsyl vani a.

Port Patrol O ficers Charles J. Kaselis and Lawence C
McCart ney were acconpani ed by the ship's Chief Mate when they
wal ked t hrough the open doorway into the forecastle occupied by
Appel | ant and two ot her nenbers of the crew. One of the latter two
men, who was a new crew nenber and had just cone aboard, entered
the room shortly afterwards.

During the course of the search, Oficer Kaselis picked up
Appel I ant' s bedroom sl i ppers which were on the deck and had been
shoved about a foot under the head of Appellant's |ower bunk. The
slippers were not in the sane place where Appellant had |eft them
t he day before when he had |last used them Oficer Kaselis pulled
a stocking out which had been stuffed into one of the slippers and
in the toe of the slipper he found a package whi ch subsequent
anal ysis showed to contain 140 grains of marijuana. The crew
menber in the roomsaid he knew nothi ng about the marijuana and did
not know who owned the slippers.

The package was left in the slipper until Appellant returned
to the ship after having been ashore on | eave for approxi mately
twenty hours. \When Appell ant was questi oned upon entering his
forecastl e about ten mnutes after the marijuana had been found, he
identified the slippers as his but he said that he did not know
anyt hi ng about the package found in the toe of one of the slippers.

The third occupant entered the forecastle before the search
was conpl eted and he al so deni ed having any know edge concer ni ng
t he package of narijuana. A thorough search of the room and
Appel l ant's person failed to disclose any further evidence of
mar i j uana al t hough sone ot her marijuana had been | ocated on a beam
over a doorway in the passageway about ten feet from Appellant's
forecastle. Sone marijuana was also found in the after steering
room
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OPI NI ON

| have carefully considered the testinony presented to the
Exam ner in this case, and amnot satisfied that it supports the
charge and specification. Having reached that conclusion, it is
not necessary to discuss the other propositions advanced on this
appeal .

ORDER

The Order of the Coast Guard Exam ner dated at Phil adel phi a,
Pennsyl vania, on 4 April, 1952, is VACATED, SET ASI DE and REVERSED.
The charge agai nst Appellant in this case is dism ssed.

A. C. R chnond
Rear Admiral, United States Coast Guard
Act i ng Commandant

Dat ed at Washington, D. C., this 2nd day of July, 1952.
***x* END OF DECI SION NO 568 ****x*
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