Appeal No. 564 - ROBERT E. SIMONSVv. US - 29 May, 1952.

In the Matter of Merchant Mariner's Docunent No. Z-903204
| ssued to: ROBERT E. SI MONS

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

564
ROBERT E. SI MONS

Thi s appeal has been taken from an order dated 28 February,
1952, by an Exam ner of the United States Coast Guard at San
Franci sco, California, suspending Appellant's Merchant Mariner's
Docunent No. Z-903204 for a period of six (6) nonths (which should
not be made effective provided no charges are proved agai nst him
for the period of one (1) year fromthat date) upon finding him
guilty of m sconduct based upon a specification alleging, in
subst ance, that while serving under authority of said docunent as
wat er tender on the Anerican SS CUBA VI CTORY, on 10 February, 1952,
he conmmtted an assault and battery upon the person of the Second
Assi st ant Engi neer.

APPEARANCE: Samuel Bennett, Vice President, Murine Firenen,
O lers and Watertenders' Union, 150 Broadway, San
Franci sco, California.

FI NDI NGS OF FACT

On January, 1952, Appellant was serving as fireman-watertender
on the American SS CUBA VI CTORY under authority of his Merchant
Mariner's Docunent No. Z-903204.
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Wil e so enpl oyed, Appellant pulled a hot burner which sprayed
hot oil over his person and onto the engine roomfloor plates.
Bel i eving the Second Assistant, also on watch, was anused at his
di sconforture, Appellant expressed resentnent and a verbal exchange
between the two nen followed, culmnating in a struggle which was
ended when the oiler separated them Appellant was ordered from
the fireroom by the engineer, and when obeying that order, the two
men again clinched, and were again separated by the oiler.

There is no evidence that anyone was injured in either
al tercation.

OPI NI ON

| n support of his appeal four (4) propositions are urged by
Appel lant, but | find it necessary to consider only one to dispose
of the case, viz., the testinony is insufficient to support the
Exam ner's findings and opi ni on.

After careful exam nation of the Record, | amof opinion the
testi nony does not support the charge and specification. | am
unable to establish to ny satisfaction that Appellant was the
aggressor at any stage of the developing situation; and it is not
necessary for ne to discuss the conduct of the Second Assi stant
beyond observing that he did nothing to aneliorate matters and
avoid the difficulty which | ater eventuat ed.

ORDER

The Exam ner's Order dated San Francisco, California, on 28
February, 1952, is VACATED, SET ASIDE and REVERSED. The charge
against this Appellant in this case is DI SM SSED.

Merlin O Neill
Vice Admral, United States Coast CGuard
Conmandant

Dated at Washington, D.C., this 29th day of My, 1952.

*xx*x%x END OF DECI SI ON NO. 564  **=***
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