Appeal No. 563 - KIRBY A. WHITE v. US - 24 April, 1952.

In the Matter of License No. 105155
| ssued to: KIRBY A. VWH TE

DECI SI ON AND FI NAL ORDER OF THE COMVANDANT
UNI TED STATES COAST GUARD

563
KIRBY A. VWH TE

This matter cones before ne by Appellant's notion for
reconsi deration and mtigation of the Exam ner's order dated 19
Decenber, 1951, which suspended Appellant's |icense, and all other
docunents issued to him for a period of one year outright and for
an additional year on two years' probation from 19 Decenber, 1952.

NOW UPON FURTHER consi derati on of said order and the grounds
assi gned by Appellant, it appears that the order of suspension
shoul d be nodified and that the interests of equity and justice
will be served by the follow ng

ORDER

The Examiner's Order dated 19 Decenber, 1951, is hereby
nodi fied to provide for suspension of Appellant’'s License No.
105155, and all other valid licenses, docunents, certificates and
endorsenents, for a period of two (2) years commenci ng 19 Decenber,
1951. The last fifteen (15) nonths of such suspension shall not be
made effective, provided no charge is proved agai nst Appellant for
of fenses cogni zabl e under R S. 4450 (46 U.S.C. 239), as anended,
within two (2) years of 19 Septenber, 1952. The nine (9) nonths'
outri ght suspension shall not be extended beyond 19 Septenber,
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1952, al though Appell ant possessed a tenporary |license for one
nont h between 22 April, 1952, and 23 My, 1952.

As so nodified, the Examner's Order as aforenentioned is
AFFI RVED.

Merlin O Neill
Vice Admral, United States Coast Guard
Conmandant

Dat ed at Washington, D.C., this 25th day of June, 1952.

In the Matter of License No. 105155
| ssued to: KIRBY A. VH TE

DECI SI ON AND FI NAL ORDER OF THE COMVANDANT
UNI TED STATES COAST GUARD

563
KIRBY A. VWH TE

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137.11-1.

On 19 Decenber, 1951, an Examiner of the United States Coast
GQuard at M| waukee, W sconsin, suspended License No. 105155 i ssued
to Kirby A Wiite upon finding himguilty of m sconduct based upon
a specification alleging in substance that while serving as Second
O ficer on board the Anerican MW H GHWAY 16 under authority of the
docunent above descri bed, on or about 22 Novenber, 1951, while said
vessel was docked at Muskegon, M chigan, he assaulted and battered
Sigurd W Svendsen who was a nenber of the crew serving as a
hel msman.
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At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
the possible results of the hearing. Although advised of his right
to be represented by an attorney of his own selection, Appellant
voluntarily elected to waive that right and act as his own counsel.
He entered a plea of "guilty" to the charge and specification
proffered against him

Ther eupon, the Investigating Oficer nade his opening
statenment and Appellant nmade a statenent in mtigation. He stated
that he did not realize Svendsen was hurt in the scuffle, both of
t hem had been drinking, and he was willing to take the
consequences.

At the conclusion of the hearing, having given both parties an
opportunity to submt proposed findings and concl usions, the
Exam ner announced his findings and concl uded that the charge had
been proved by plea. He then entered the order suspending
Appel l ant's License No. 105155 and all other licenses, certificates
of service and docunents issued to this Appellant by the United
States Coast Guard or its predecessor authority, for a period of
two years; one year outright suspension and one year suspensi on on
two years' probation from 19 Decenber, 1952.

Fromthat order, this appeal has been taken, and it is urged
t hat Appell ant pleaded guilty w thout advice of counsel; that he is
in fact not guilty; that Appellant was enbarrassed to speak plainly
due to the presence of a woman reporter; and that the order is too
severe. Two letters of recommendation were al so submtted.

APPEARANCES: Messrs. Muchin and Muchin, of Manitowoc, W sconsin,
by Arden A. Muchin, Esquire, of Counsel.

Based upon nmy exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 22 Novenber, 1951, Appellant was serving as Second Oficer
on board the Anerican W H GHWAY 16 and acting under authority of
his License No. 105155 while the vessel was at Miuskegon, M chi gan.
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At approximately 0030 on this date, Appellant was in the
ship's pantry and he attacked Svendsen when he entered the pantry
to put a cup in the sink. Appellant struck Svendsen in the face
knocking himfirst against the door casing and then onto the fl oor
in the hallway. Svendsen received injuries for which he was
hospitalized for approxinmately two weeks.

Svendsen is approximately 60 years old and wei ghs about 165 to
170 pounds. Appellant is 43 years old and wei ghs 210 pounds. He
has no prior disciplinary action during 23 years of sailing on the
G eat Lakes.

OPI NI ON

There is no nerit in the four points raised by Appellant in
t his appeal .

PO NT 1. Appellant was given every opportunity to obtain
counsel to represent himat the hearing. He was told of this right
when served with the charge and specification on 11 Decenber, 1951,
and the hearing was not convened until 19 Decenber, 1951. At the
comrencenent of the hearing, the Exam ner went to great length to
explain to Appellant his right to be represented by counsel and the
effect of his plea of "qguilty.” Appellant affirmatively stated, "I
do not desire any counsel” and his plea of "guilty" was perfectly
vol unt ary.

PO NT 2. The contention that Appellant acted in
self-defense will not be considered at this late date. Appell ant
was afforded a fair hearing before the Exam ner and any defense he
had shoul d have been presented at that tinme. This contention is not
based on new evi dence which was not known to Appellant at the tine
of the hearing.

PONT 3. It is stated that Appellant refrained from
repeating the vulgar and vil e | anguage used by Svendsen because
there was a wonman acting as the reporter at the hearing. But the
record does not disclose that Appellant raised any objection of
this nature during the course of the hearing. |[In any event,
Appel | ant woul d have been conpelled to take proper disciplinary
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steps agai nst Svendsen for any verbal abuse rather than to take
matters in his own hands to the extent of two weeks'
hospitalization for Svendsen.

PONT 4. In view of the fact that the execution of proper

di sciplinary neasures rests primarily upon a ship's officers and
since Appellant wll be deprived of work for |l ess than a year due
to the seasonal nature of shipping on the Geat Lakes, | do not
think that the order inposed by the Exam ner is too harsh. There
s no authority to levy a fine against seanen in these renedi al
proceedi ngs. Consequently, the desired end is best served by the
outright and probationary order inposed, and said order will be
sustained in its entirety.

ORDER

The Order of the Exam ner dated 19 Decenber, 1951, shoul d be,
and it is, AFFIRVED.

Merlin O Neill
Vice Admral, United States Coast Guard
Conmmandant

Dat ed at Washington, D. C., this 24th day of April, 1952.
*x*x*  END OF DECI SION NO 563 ****x*
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