Appeal No. 559 - MOYLE ST. CLAIRE SWIBER v. US - 24 April, 1952.

In the Matter of License No. 37175
| ssued to: MOYLE ST. CLAI RE SW BER

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

559
MOYLE ST. CLAI RE SW BER

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

On 31 Cctober, 1951, an Exam ner of the United States Coast
Guard at Providence, Rhode Island, suspended License No. 37175
i ssued to Moyle St. Claire Swi ber upon finding himaguilty of
m sconduct based upon two specifications alleging in substance that
whil e serving as Master on board the Anmerican SS POTRERO HI LLS
under authority of the docunent above descri bed, on or about 7
Septenber, 1951, said vessel arrived at Swansea, Wales, with her
applicable load |ine mark subnerged contrary to 46 U S. C. 88c
(First Specification); and on or about 31 Cctober, 1951, said
vessel arrived at Providence, Rhode |Island, with her applicable
| oad |ine mark subnerged contrary to 46 U.S.C. 88c (Second
Speci fication).

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
t he possible results of the hearing. Although advised of his right
to be represented by an attorney of his own selection, Appellant
voluntarily elected to waive that right and act as his own counsel.
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He entered a plea of "not guilty" to the charge and each
specification proffered against him

Ther eupon, the Investigating Oficer nmade his opening
statenment and introduced evi dence which included an authenti cated
consular report, a certified copy of an extract fromthe Register
of the Court of Summary Jurisdiction in the County Borough of
Swansea where Appell ant was convicted for overl oading, and the
| nvestigating Oficer's testinony concerning the Second
Speci fication.

I n defense, Appellant testified in his own behalf stating that
he had never checked the plinsoll mark to determ ne the | oaded
condition of vessels but he always checked the fore and aft drafts
and in this case, the nean of the latter figures did not agree with
the draft indicated am dships by the plinsoll mark. Appell ant
t hought this was due to a sag when the tanker was | oaded.

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and Appellant, the Exam ner permtted
a representative of the shipowner to nake a statenent. The
Exam ner then announced his findings and concl uded that the charge
had been proved by proof of the specifications and entered the
order suspendi ng Appellant's License No. 37175, and all other
| i censes, certificates of service and docunents issued to this
Appel l ant by the United States Coast CGuard or its predecessor
authority, for a period of six nonths; one nonth outright
suspension and five nonths' suspension on twelve nonths' probation
from 1 Novenber, 1951.

Fromthat order, this appeal has been taken, and it is urged
t hat Appel | ant has been going to sea since 1909 and he has | oaded
many oil cargoes by checking the nean of the fore and aft drafts of
t he shi ps against the ships' |oading scale blueprints; and this is
the first time in his experience that the fore and aft draft
figures have been disregarded in favor of cal cul ati ons based upon
the plinsoll mark.

Concerning the First Specification, Appellant states that
after departing fromthe | oading port, he received rerouting
I nstructions which necessitated taking aboard a greater anount of
bunker oil before arriving at Swansea, Wl es, than had been
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anticipated; and upon arrival at the latter port the nean of the
fore and aft drafts was 30 feet 2.25 inches but the draft at the
plinmsoll mark am dshi ps was 30 feet 5.5 inches.

Wth respect to the Second Specification, Appellant clains
that the nmean of the fore and aft drafts was 30 feet 6 inches when
the ship left the |oadi ng dock at Anuay Bay, Venezuel a; and that
upon arrival at Providence, Rhode |Island, the nean draft was 30
feet 5 inches instead of 30 feet and 1/2 inch as it should have
been after five and a half days steam ng. Appellant states that he
has received news that the double bottomtank in the engi ne room
was fl ooded with sea water before the ship reached Provi dence.

Based upon ny exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On voyages covering the dates of 7 Septenber and 31 Qctober,
1951, Appellant was serving as Master on board the Anerican SS
POTRERO HI LLS and acting under authority of his License No. 37175
whil e said vessel was on the respective dates, on voyages which
required her to put into the ports of Swansea, Wl es, and
Provi dence, Rhode I sl and.

The POTRERO HI LLS is a tanker of 10,441 gross tons and she has
a total depth of 39 feet 4.75 inches fromwhich her freeboard and
draft are neasured. As shown by her plinsoll mark which is in
accordance with her International Load Line Certificate, the ship
Is permtted a m ni mum am dshi ps freeboard, in salt water, of 9
feet 2.75 inches in summer load |ine zones. This |imts the draft
at the plinsoll mark to a maxi mum of 30 feet 2 inches in the sumer
| oad Iine zones. The latter load line |imts were applicable at
bot h Swansea and Provi dence on the dates in question and no
addi tional subnergence for fresh water is permtted at either of
t hese ports. In other words, the density of the water at these
ports is the sane as sea water and, therefore, the freeboard
m ni mum and the draft maxi num nenti oned above apply.

On 7 Septenber, 1951, the POTRERO HI LLS entered King' s Dock
Lock, Swansea, Wales, with a full cargo of crude oil aboard. The
Mari ne Surveyor of the port observed that the plinsoll marks
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I ndi cating the summer load |ines were subnerged on both sides of
the ship. Appellant was infornmed that the ship was overl oaded and
he was present when the Marine Surveyor and his assistant neasured
the freeboard on both sides of the ship in order to determne the
extent of the violation. The freeboard on the port side was 8 feet
11 inches, and on the starboard side it was 8 feet 7 inches. The
mean freeboard of 8 feet 9 inches was 5.75 inches less than the
perm ssible mnimumof 9 feet 2.75 inches. This neant that the
mean of the port and starboard drafts am dships was 30 feet 7.75

i nches whi ch exceeded the maxi num draft all owance of 30 feet 2

I nches by the sanme anount of 5.75 inches. The nean of the fore and
aft drafts which were taken by the Marine Surveyor was 30 feet 2.5
i nches. Assum ng that the draft markings fore and aft were
accurate, the sag of the ship caused a difference of 5.25 inches
between the nean drafts cal culated on the basis of the am dships
freeboard, and the fore and aft drafts.

Appel l ant was informed that the |oad |ine was subnmerged 5.75
inches. He stated that too nmuch bunker oil had been | oaded at
G braltar. Appellant was arraigned for this offense before the
Court of Summary Jurisdiction at Swansea on 8 Septenber, 1951. He
was represented by counsel and entered a plea of not guilty.
Appel | ant was convicted on this charge of overloadi ng and he was
fined 600 pounds. Appellant testified at the trial that the
excessive | oading resulted when he was required, by a change in
routing instructions fromthe owners, to take aboard al nost double
the originally scheduled quantity of bunker oil at G braltar; and
that the draft am dships was due to a sag in the ship which could
have been reduced by shifting sonme of the oil fromthe center tanks
to the fore and aft end tanks. Appellant agreed with the
nmeasurenents taken by the Marine Surveyor. Appellant testified
that the load |ine was subnerged 5.75 inches (instead of 1/2 inch
as indicated by the fore and aft drafts) because of the ship's
flexibility (which permtted a sag of as nuch as 6 inches) rather
than due to any error in the fore and aft draft markings on the
shi p.

The POTRERO HI LLS arrived at Providence, Rhode Island, on 31
Cctober, 1951, loaded with fuel oil after five and a half days
steamng. A Coast Guard Investigating Oficer observed that the
ship's load |Iine was subnerged. Acconpanied by the Chief Oficer
of the vessel, the Investigating Oficer neasured the freeboard on
the starboard side and found that it was 8 feet 4 inches. Since
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the sumer | oad |ine was subnerged 10.75 inches, the am dships
draft was 31 feet and 3/4 of an inch. The port freeboard was not
nmeasur ed because the ship was on an even keel and the load |ine
mark was practically obliterated with black oil. The nean of the
fore and aft drafts was 30 feet 5 inches. Hence, the sag am dshi ps
was 7.75 inches.

OPI NI ON

Pursuant to statutory authority (46 U S.C. 85a, 88a), Load
Li ne Regul ations (CG 176) have been promul gated by the Commandant
of the Coast Guard to provide for determ ning the safe | oading
capacity of certain nerchant vessels of 150 gross tons or over and
for marking such vessels. Accordingly, the qualified experts of
t he Anmerican Bureau of Shipping surveyed the POTRERO HI LLS and
| ssued an International Load Line Certificate which provided that
her m nimum freeboard in salt water should be 9 feet 2.75 inches in
summer | oad |line zones. Correspondingly, the maxi numdraft all owed
was 30 feet 2 inches. The Load Line Regul ations state that "the
|load line is the line defining the nmaxi mnum nean draft to which a
vessel may be lawfully subnerged” and "the freeboard assigned is
t he di stance neasured vertically dowward at the side of the vessel
am dshi ps fromthe upper edge of the deck line to the upper edge of
the load line" (CG 176, sec. 43.1(e), (f)).

The load lines for the various zones provided for by her
International Load Line Certificate were nmarked upon the port and
starboard sides of the POTRERO HI LLS by what is commonly referred
to as a plinsoll mark. These load lines indicate the drafts at

whi ch, for various conditions, there wll still be left a
sufficient percentage of reserve buoyancy to insure the safety of
the vessel. It is unlawful for a vessel to be so |oaded as to

subnerge the applicable markings (46 U.S.C. 85c, 88c). And since
the failure to conply with these requirenents m ght well endanger
shi ps, cargoes, and the lives of the entire shipboard personnel, it
Is clear that Masters are bound to observe a very hi gh degree of
care in order to be certain that there is strict conpliance with

t hese statutes and regul ations.

Appel l ant admts that the applicable sunmmer load line of his
shi p was subnerged and that the nean of the fore and aft drafts was
nore than the perm ssible maxi rumdraft upon both of the occasions
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I n question. But he clains that on the basis of the fore and aft
drafts of the ship, the overl oadi ngs were not as great as found by
the Exam ner. Appellant attenpts to justify the Swansea i nci dent
because he was required to carry nore bunker oil than planned; and
t he excessive draft upon arrival at Providence is attributed to a
fl ooded condition in the double bottom under the engi ne room

As poi nted out above, the controlling factor which determ nes
the extent of the violation is the |location of the applicable
plinsoll load line marking relative to the waterline. Therefore,
Appel | ant was bound to take into consideration the actual and
perm ssible freeboard of the ship. He did not do this even though
he realized that there was a possibility that the ship would sag
when fully | oaded.

There is substantial evidence in the record to support the
findi ngs made above, and by the Exam ner, that the applicable
summer | oad |line was subnerged 5.75 inches when the ship arrived at
Swansea, and 10.75 inches when she put in at Providence. But both
speci fications woul d have been proven even if Appellant's figures
were accepted. In his appeal, he states that the nean of the fore
and aft draft was 1/4 of an inch greater than the nmaxi nrum draft
al l owed by the Load Line Certificate and that the summer zone
plinmsoll mark was subnerged 3.5 inches when the vessel entered the
port of Swansea. He also states that at Providence the nean of the
fore and aft drafts was 3 inches over the maxi num al |l owance, and
the plinsoll load Iline mark was 6 inches below the waterline. (The
| atter is based on Appellant's testinony that the draft at the
plinsoll mark was 30 feet 8 inches.) Although these cal cul ations
are at considerable variance with the facts as found, they
establish that viewed fromthe nost favorable position to Appellant
and based on his own figures, he was guilty of the offenses all eged
in the two specifications.

Since the load line limtations provided for by the
Certificate make all owance for the m ninmum freeboard wth which the
ship may be safely navigated at sea, Appellant's failure to abide
by the requirenents cannot be excused sinply because new routing
I nstructions nade it necessary to take aboard approxinmately tw ce
t he anount of originally planned bunker oil at an internedi ate port
after the tinme when the crude oil cargo had been | oaded at anot her
port.
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Consi dering the surroundi ng circunstances, the offense charged
I n the Second Specification was the nore serious. As a result of
t he overl oading at Swansea, it was perfectly clear to Appell ant
that the extent of the inproper |oading was determ ned by the
di stance the applicable plinmsoll marking was subnerged; and he was
al so put on notice that the sag of the ship when | oaded woul d cause
t he am dships draft to be deeper than a nean of the fore and aft
drafts, thus causing the freeboard to be |less than indicated by the

fore and aft drafts. |If allowance is nade for the 4.5 inches
difference in draft clainmed to have been caused by a fl ooded doubl e
bottom tank, the applicable summer load line was still unlawfully

subnmerged by nore than half a foot. Necessarily, the vessel would
have been even lower in the water while at sea and before arriving
at Provi dence.

CONCLUSI ON
There is no doubt that there were two distinct violations of
the load line requirenents as alleged in the two specifications and
that Appellant's failure to properly provide for the safe
navigation of his ship in this respect constituted m sconduct.

ORDER

The Order of the Exam ner dated 31 October, 1951, shoul d be,
and it is, AFFI RVED.

Merlin O Neil
Vice Admral, United States Coast CGuard
Conmandant

Dat ed at Washington, D. C, this 24th day of April, 1952.
***x* END OF DECI SION NO 559 **xx*x
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